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CONTRIBUTIONS ASSESSMENT

DETERMINATION

On 10 July 2008 the Registrar of the Dust Diseases Tribunal of NSW referred this matter to me as Contributions Assessor in accordance with Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.  I have been asked to make a determination and, in accordance with Section 61(3)(b) of the Regulations, to appoint a single claims manager.

By virtue of the provisions of Clause 49(4) of the Regulation I am to make that determination on the assumption that the defendants are liable and solely on the basis of:


(a)
The plaintiff’s Statement of Particulars and the defendants’ replies on the claim; and


(b)
Standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette, being the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005.

I was asked to defer my determination of this matter by reason of the filing of an Amended Statement of Claim  and Reply by the Second Defendant to the Amended Statement of Claim.  The latter document was filed on 19 August 2008 and forwarded to me.
FACTS

The plaintiff who is currently 78 years of age commenced his employment history in 1945 when he worked as an apprentice electrician for J P Foley by whom he was employed for approximately 5 years.  The work with Foley was primarily involved in the installation and repair of electrical equipment such as switchboards.  These switchboards were generally attached to a product called Zelemite which contained asbestos but the pleadings have not identified by whom that product was manufactured.  He also had to work in the vicinity of asbestos lagging.    Thereafter he was self employed as an electrician but apparently contracted to M R Smith Homes with this arrangement also continuing for approximately 5 years.  M R Smith Homes apparently specialised in the construction of houses utilising asbestos cement sheeting as the exterior and internal cladding. The plaintiff’s exposure during the period at work for M R Smith Homes arose when working alongside carpenters who were cutting and fixing A C sheets and also included compressed AC sheets that were used as flooring.   I note that Amaca Pty Limited has acknowledged that it manufactured both these products but not exclusively.  The second defendant asserts that Amaca had approximately 70% of the market in these products.
The next period of employment was with Dux Heaters which for approximately five years and the plaintiff was involved in the installation and repair of hot water heaters manufactured by that company.  He says there was exposure to asbestos dust as a result of working in ceiling cavities and from the application of insulation around hot pipes.  Asbestos rope was used for this purpose but no manufacturer of such rope has been identified.  Amaca Pty Limited has not acknowledged that it manufactured such a product.  The plaintiff was then employed for a period of about six months with Indalex Pty Limited working around machinery which was insulated with asbestos lagging.
The plaintiff was then employed by James Hardie & Coy Pty Limited (“JHC”) at its manufacturing plant in Camellia.  He worked there for a period of approximately 12 months on electrical maintenance and repairs which involved working in all parts of the plant where he was exposed to asbestos dust which he says was visible in the air and it could be seen lying on the flat surfaces and on the machines.

The plaintiff was then employed by Clyde Industries who are now represented in the proceedings by Tower Insurance Limited.  The period of employment with Clyde is alleged to have been from about 1963 until the early to mid 1970s a period said to be approximately 10 years.  Again the plaintiff’s duties are said to have taken him all over the factory and those areas of the factory where boilers and furnaces were located were subject to dusty conditions which the plaintiff suggests arose from the asbestos lagging which was extensively used in those areas.  The plaintiff also had to work in the boiler area at times when the asbestos lagging was being removed and reapplied by other tradesmen.  The plaintiff says that at those times the conditions were very dusty.

For the following 10 years the plaintiff was primarily self employed mainly performing work with a number of factories and warehouses including Davids Holdings and Cyanamid.  He says that the Davids factory contained a lot of asbestos building material which included flat sheets and corrugated sheets, the latter being used for the roof of the building.  The plaintiff stopped working in about 1988.

In addition to this industrial exposure the plaintiff has disclosed that he built 3 homes for himself and members of his family.  The first of these was constructed in 1955 and was clad externally with AC sheets and this product was also used for the eaves and for internal walls.  Tilux was used in the bathroom and in the kitchen. The other two houses which were built in 1980 and 1982 respectively were of brick veneer construction but A C sheets were also used for eaves and for some internal lining walls.  Villaboard was used in the kitchens and bathrooms and compressed AC sheets for the floor and wet areas.  I note that Amaca has acknowledged that it manufactured Tilux, Villaboard and compressed AC sheets for flooring as well as flat AC sheeting.  It is estimated that the plaintiff was engaged for approximately six months in the construction of each of these homes on a part time basis.  
The plaintiff has stated that the AC sheets which he used in each of these projects were manufactured by JHC.

APPLICATION OF THE STANDARD PRESUMPTIONS

The two defendants are the only employers of the plaintiff who have been joined and the first defendant Amaca Pty Limited is the only manufacturer and producer of asbestos products in the proceedings.  

So far as the categorisation of these parties is concerned the first defendant suggests that the standard presumptions should be varied by reason of the fact that the second defendant was a large manufacturing entity operating at a number of sites throughout Australia.
The first defendant accepts that it is a Category 1 employer but it should also be regarded as a Category 2 employer for the comparatively short period during which it employed the plaintiff.  The situation as it affected the plaintiff during the various periods specified under Clause 5 of the Standard Presumptions is as follows:

Period A

There were various periods of employment and self employment engaged in by the plaintiff between 1945 and 1 January 1961.  Neither of the defendants employed the plaintiff during this period but there may have been some use of the first defendant’s product both industrially and in the construction of the plaintiff’s home.  There does not seem to have been any particular heavy exposure to asbestos dust during Period A.

Period B

During this period which is between 1 January 1961 and 31 December 1978 the plaintiff was employed for 1 year by the first defendant and for a period of 10 years by the second defendant being a total of 11 years out of the 17 years referred to in Period B.  This period of 11 years seems to have included the heaviest and most consistent exposure of the plaintiff to asbestos dust.  
Period C

Between 1 January 1979 and 31 December 1989 the plaintiff was self employed but also engaged in the construction of two homes for members of his family in which he used asbestos cement products supplied by the first defendant.

Variation of Standard Presumptions

The plaintiff was engaged in employment or self employment over a period of some 43 years of which approximately 10 years was spent in the employ of the second defendant and 1 year in the employ of the first defendant.  In addition the first defendant is involved as a manufacturer and supplier of various asbestos products to which the plaintiff was exposed over the course of his industrial life.  The first question to be considered involves the application of clause 5(7) of the Standard Presumptions.  Under that clause an assessor must apply the apportionments under Clause 5(1) unless he is satisfied that by reference to the existence of separate periods of exposure a differential determination of the contribution of each such exposure period ought be made.  I believe that such a differential determination should be made in the present case and in this regard I note that the period of employment of the plaintiff by the first and second defendants amounted to approximately 26% of the whole.  The remaining 74% involved periods in which the second defendant had no involvement whatsoever. However the evidence as to the degree of exposure during those periods is not particularly clear but it does appear that exposure to asbestos was light compared to exposure during the periods of employment with the defendants.  The first defendant is the only defendant  involved in the wider period by reason of its’ business as a manufacturer and supplier of asbestos products.  On this basis it seems to me that it is appropriate to adjust the proportion to the whole which each separate period of exposure bears so that the period during which the plaintiff was employed by the defendants should be treated as being 70% of the whole and the remaining periods of employment and self employment should be regarded as 30% of the whole.
SUMMARY

For these reasons I summarise the periods as follows

1.
Period  1


employment with the Defendants between 1962 


and 1973 (11 years)


70%

2.
Period 2


all other periods


30%

I apply the Standard Presumptions as follows:

Period 1
First Defendant


70% x 65% = 45.5%
Second Defendant

70% x 35% = 22.5%

Period 2

First Defendant

30% x 100% = 30%

CERTIFICATION
For the above reasons my determination of apportionment is as follows:

First Defendant
75.5%

Second Defendant   24.5%

I appoint Amaca Pty Limited to be the single Claims Manager in accordance with Clause 61(5) and Clause 61(9) of the Dust Diseases Tribunal Regulation, 2007.

Dated:  28 August 2008 
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