DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 27 of 2011
Between 

WILLIAM COMPTON SEEDHOUSE
Plaintiff

ERARING ENERGY

Defendant/Cross Claimant

AMACA PTY LIMITED (under NSW administered winding up)
First Cross Defendant

BABCOCK INTERNATIONAL LIMITED
Second Cross Defendant

ROLLS-ROYCE AUSTRALIA LIMITED (formerly known as John Thompson (Australia) Pty Limited)
Third Cross Defendant
POWER TECHNOLOGIES PTY LIMITED (formerly known as International Combustion of Australia Limited)
Fourth Cross Defendant

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendants and cross defendants, Eraring Energy [“Eraring”], Amaca Pty Limited [“Amaca”] , Babcock International Limited [“BIL”], Rolls-Royce Australia Limited [“Rolls-Royce”] and Power Technologies Pty Limited [“ICAL”] arise from a claim for compensation brought by William Compton Seedhouse [“the Plaintiff”] who was born on 13 August 1933 and alleges that he was diagnosed with mesothelioma on 20 January 2011.  

The defendant and cross defendants were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff, the Amended Cross Claim and the Reply’s filed by the defendants and the cross defendant.  
The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendants in the context of section 3 of the Order.
The Plaintiff alleges in a Statement of Claim filed in the Tribunal on 28 January 2011 2010 that he was exposed to asbestos dust and fibre in the course of his employment with the Electricity Commission of NSW at the Port Kembla Powerhouse between about 1955 and about 1960. He alleges that throughout that employment he handled, fit, cut, installed, and removed asbestos-containing insulation products; cleaned debris, dust and fibres from asbestos containing insulation products, including sweeping, handling and disposing of debris, dust and fibre from asbestos-containing insulation products. 

The Statement of Particulars filed by the Plaintiff refines his period of employment to 20 October 1954 and 12 February 1960 ( paragraph 4.1)

An Amended cross claim was filed by Eraring on 1 April 2011 against the cross defendants alleging that the asbestos containing products to which the Plaintiff alleges that he was exposed to were supplied and/or manufactured by Amaca, that the boilers and associated plant that the Plaintiff worked on or in the vicinity of was designed, constructed , maintained, operated and/or re-conditioned  by BIL, that Rolls-Royce designed boilers and associated plant which were required or stipulated to be insulated, sealed and/or packed with products containing asbestos dust and fibre and were an occupier of the Port Kembla Power Station during its construction, and that ICAL also designed boilers and associated plant which were required or stipulated to be insulated, sealed and/or packed with products containing asbestos dust and fibre.
I note however that an Amended Reply was filed by Eraring on 13 April 2011 which indicates that it intends to discontinue against ICAL and accordingly they ought be disregarded for the purposes of the Contributions Assessment.  I will not therefore apportion a share to ICAL.  The Reply further submits that Eraring are a Category 1 defendant only , and that the cross defendants are Category 2. They submit that there ought be no variation of the Standard Presumptions, but if one were to occur, then it ought be against Amaca, given its size and sophistication.
The Reply filed by Amaca makes submissions as to the various categories into which each party ought be placed and submits that there ought be a variation of 20% made against the Category 2 defendants, Eraring and Rolls-Royce.  It submits that Rolls-Royce and Eraring are both Category 2 defendants and that Rolls-Royce is also a Category 1 defendant.
The Reply filed by Rolls-Royce addresses the issue of the allegation in the cross-claim that they were the occupier of the premises as alleged in the cross claim.  It notes that the Reply filed by the cross-claimant does not maintain this allegation in that it submits that Rolls-Royce are a Category 1 defendant only.  I note that this is also reflected in the Amended Reply filed by Eraring.  They further submit that the allegation of occupation is not maintainable as Rolls-Royce had left the premises years before the Plaintiff commenced his employment there in 1954.  I accept these submissions and determine that Rolls Royce is a Category 1 defendant only. 

Rolls-Royce also submits that Eraring ought be placed in Category 1 and 2 as employer and installer.  It details at paragraph 8.1.1 of it’s Reply the duties that the Plaintiff has described in his Form 1, which it submits supports the proposition that Eraring was responsible for replacing lagging removed by the Plaintiff either by its own employees or contractors, and therefore falls within the description of a Category 1 defendant under footnote 11. It further submits that variations ought be made against Eraring and Amaca for the detailed reasons as set out in the Reply.
The Reply filed by BIL denies that the Plaintiff was exposed to any asbestos products manufactured or supplied by BIL and that BIL was not present at the Port Kembla Power Station at the time of the Plaintiff’s alleged exposure.  They further deny that there were any Babcock & Wilcox boilers at the Port Kembla Power Station during the Plaintiff’s period of exposure. They also point to their relationship with Babcock Australia Limited.
BIL submits that Eraring is both a Category 1 and 2 defendant and the cross defendants are all Category 1 defendants.  They submit that there ought be a variation of 20% as between the Categories based on Eraring’s knowledge of the dangers of asbestos at the relevant time.  They make further submissions as to the variation that ought be made amongst the Category 1 defendants.  Additionally they suggest that the various sites at which the Plaintiff worked at Port Kembla ought be distinguished, but primarily submit that the amount apportioned to them ought be nil.
I have had regard to all the submissions of the parties in coming to this determination.
The Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005, Schedule 1, Clause 2 quotes from section 5 of the Law Reform (Miscellaneous Provisions) Act 1946 as the legal basis for the approach to apportionment.

Clause 2(2) of Schedule 1 of the Order is as follows:

(2) The phrase “responsibility for the damage” in section 5 (2) requires a 

comparison of the relative culpability of each tortfeasor in causing the damage. Alternatively put, the Court in making an apportionment is engaged in a consideration of the relative blameworthiness and causal potency of the negligence of each party.  These contribution provisions have become notorious for the conceptual and practical difficulties they engender.  In practical terms, in most cases a broad-brush approach is undertaken.  The aim is to arrive at an apportionment which is “…just and equitable…”.”

Doing the best I can I am of the view that based on the integral role played by Eraring in and around the Port Kembla Power House and the tasks that were described by the Plaintiff in his Form 1, that Eraring fall within the definition of an Installer and are therefore both a Category 1 and 2 defendant.  The cross defendants are in my view Category 1 defendants.  I see no reason to vary the Standard Presumptions as I am of the view that they take into consideration many of the matters which have been rasied by the parties in their Replies, and to make such variation would not do justice between the parties. 

The period of exposure alleged falls within Index Period A and the apportionment is therefore 75/25. The Category 1 component of 75% ought thus be divided by 4 (18.75).

I therefore determine that the apportionment is as follows;

Eraring




43.75%
Amaca





18.75%
BIL





18.75%

Rolls-Royce




18.75%






----------






100%

I have been asked to determine a single claims manager, therefore pursuant to s.61(3)(b) of the Regulations, I appoint Eraring as single claims manager.
Dated : 28 April, 2011
WENDY  STRATHDEE
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