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IN THE DUST DISEASES TRIBUNAL
OF NEW SOUTH WALES 
DDT No. 366 of 2010 and 366/10/1
JOAN MARGARET SBRUGNERA as legal representative of the Estate of the Late ARMANDO GINO SBRUGNERA
Plaintiff

WORKCOVER AUTHORITY NSW

First Defendant

AMERICAN HOME ASSURANCE COMPANY trading as CHARTIS
Second Defendant

SNOWY HYDRO LIMITED
Third Defendant
TRANSFIELD CORPORATE PTY LIMITED (FORMERLY TRANSFIELD PTY LIMITED)
Fourth Defendant
ABB SERVICE PTY LIMITED (FORMERLY ELECTRIC POWER TRANSMISSION PTY LIMITED)
Fifth Defendant
DELTA ELECTRICITY
Sixth Defendant
DURIAN PTY LIMITED
Seventh Defendant

DELTA ELECTRICITY
Cross-Claimant

POWER TECHNOLOGIES PTY LIMITED (FORMERLY KNOWN AS INTERNATIONAL COMBUSTION OF AUSTRALIA LIMITED)
First Cross-Defendant

AMACA PTY LIMITED (FORMERLY KNOWN AS JAMES HARDIE & COY PTY LIMITED)

Second Cross-Defendant

WALLABY GROUP LIMITED
Third Cross-Defendant

WALLABY GROUP (BAE) PTY LIMITED (IN LIQUIDATION)

Fourth Cross Defendant

WALLABY GROUP (NSW) LIMITED (IN LIQUDATION)

Fifth Cross-Defendant 

CONTRIBUTIONS ASSESSMENT

Referral
The Registrar has referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”) for a determination of apportionment between the defendants and the cross-defendants herein. 
The determination is to be made on the papers, on the assumption that each of the defendants and cross-defendants is liable and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).
Pursuant to clause 49 (4) of the Regulations, the determination must be made solely on the basis of the plaintiff’s statement of particulars, the defendants’ and cross-defendants’ replies on the claim and cross-claim and the Standard Presumptions referred to above. 

The Papers 

In this matter I have had regard to the contents of the following documents: 

1. The plaintiff’s statement of particulars filed 15 June 2011. 
2. The reply of the fourth defendant (hereinafter “Transfield”) filed 8 August 2011.
3. The reply of the fifth defendant (hereinafter “ABB”) filed 9 August 2011.
4. The reply of the sixth defendant (hereinafter “Delta”) filed 12 July 2011.

5. The reply of the seventh defendant (hereinafter “Durian”) filed 9 August 2011.

6. The reply of the first cross-defendant (hereinafter “Power Technologies”) filed 8 August 2011.

7. The reply of the second cross-defendant (hereinafter “Amaca”) filed 21 July 2011.
8. The reply of the third, fourth and fifth cross-defendants (hereinafter “Wallaby Group, Wallaby Group BAE and Wallaby Group NSW” respectively) filed 28 July 2011.
I note that the plaintiff made no allegations of exposure to asbestos against the first, second or third defendants and accordingly those defendants are not involved in the claims resolution process and there was no need for them to file replies for the purposes of the Standard Presumptions.
The Plaintiff’s Particulars

The original plaintiff died from lung cancer on 20 January 2011 and the matter is now being conducted on behalf of his estate by his legal personal representative (his widow).

The plaintiff’s statement of particulars provides a summary of his work history from 1951 until he retired in 1996.

In that summary, the plaintiff indicates that he was exposed to asbestos dust particles and fibres as follows:
1. between May 1961 and 26 November 1963 when he was employed by Transfield working as a trades assistant.

2. between 1967 and 1969 when he was working for EPT Pty Limited (now ABB) as a labourer and truck driver; and

3. between 1969 and 1984 when he was working for Durian as a labourer and driver/plant operator.

Period 1:  May 1961 to 26 November 1963 – Transfield

The plaintiff’s particulars include an affidavit sworn by the original plaintiff on 23 December 2010.
In paragraphs 24 to 28 of his affidavit, the plaintiff described working initially at the Steel Works at Port Kembla for Transfield for a couple of weeks after which he was sent to Vales Point Power Station where he worked as a trades assistant helping carpenters build formwork for the power station and for the pouring of concrete.

The plaintiff described working in close proximity to laggers who were applying insulation materials to boilers and associated pipe work overhead with the result that there was a proliferation of dust in the atmosphere and accumulations on the floors.
The dust was often stirred up when being cleaned up by the plaintiff himself and other workers.

The plaintiff described working on a daily basis in close proximity to the laggers who were carrying out this kind of work in the approximately 18 months that he worked at Vales Point for Transfield.

Period 2:  1967 to 1969 – EPT Pty Limited (now ABB)

In about 1967 the plaintiff obtained employment with EPT Pty Limited at the Munmorah Power Station working as a labourer on the construction of the coal feeder plant and also driving a truck.
Part of his duties required him to operate a winch that hoisted steam and other pipes into place so they could be bolted together.

Whilst doing this lagging work was being performed by laggers above him causing clouds of dust to rain down upon him like snowflakes.

The plaintiff asserted that he was exposed to the inhalation of asbestos dust particles and fibres every day when working at Munmorah Power Station.

Period 3:  1969 to 1984 – Durian

In 1969 the plaintiff obtained employment with Durian working as a labourer installing sewerage pipes on a sewerage line on the central coast.

This involved an excavator digging a trench and pipes being lifted into place by a hoist.  Once the pipes were in the trench the plaintiff had to join the pipes and then cover them with sand.  He did this job for about four years.

The pipes were fibro pipes and the plaintiff had to use a power saw on regular occasions to fit the pipes together.

When he cut the pipes clouds of dust were generated in his immediate space.  The dust landed on his clothes and he inhaled it.

The plaintiff estimated that he spent about an hour or so per week cutting fibro pipes in this fashion.

Time on Risk Approach
In my opinion, it is appropriate to adopt a “time on risk” approach for the purposes of this contributions assessment but with an adjustment in relation to period 3 to take into account the fact that the plaintiff was only involved in cutting asbestos pipes for about one hour per week during the first four years of his employment with Durian.

The frequency and intensity of his exposure to asbestos when working for Transfield (at Vales Point) and when working for EPT (ABB) at Munmorah I infer were similar.

When working for Durian, the plaintiff says he was exposed only for about one hour per week for four years (208 hours).

If one assumes that during his employment at Vales Point and Munmorah Power Station the plaintiff was probably directly exposed to asbestos for about four hours per day the level of exposure he experienced when working for Durian is probably equivalent to about 50 days of exposure (10 working weeks).

For the purposes of this contributions assessment therefore I conclude as follows:

Period 1:  End May 1961 to 26 November 1963:

Transfield – 130 weeks


  57%

Period 2:  1/9/67 to 6/5/69

EPT (ABB) – 87 weeks

  38%
Period 3:  7/5/69 to 7/5/73

Durian – 10 weeks


   5%
100%

Reply of Fourth Defendant (Transfield)
Transfield submits that all of the cross-defendants should be placed in Category 1 for the purposes of the Standard Presumptions being manufacturers, suppliers and/or installers of asbestos.
Transfield submits that the fourth, fifth, sixth and seventh defendants should be placed in Category 2 as being either employers or occupiers of the sites where the original plaintiff worked.
Transfield further submits that the Standard Presumptions should be varied as against the sixth defendant (Delta) to reflect its size at the relevant time, its position as occupier of the site where the original plaintiff worked and the entity with overall control of the nature of the operations performed.
I am not persuaded that there are any factors in this matter which would warrant a variation of the Standard Presumptions against the sixth defendant or indeed against any of the other parties.

Reply of Fifth Defendant (ABB)
ABB submits that all the cross-defendants should be placed in Category 1.  The fourth, fifth, sixth and seventh defendants should be placed in Category 2.  
ABB submits that the apportionment calculated by the sixth defendant in its reply is appropriate.

Reply of Sixth Defendant (Delta)
Delta submits that the first cross-defendant (Power Technologies) should be placed in Category 1 (as contractor/designer/installer of asbestos) and also in Category 2 as occupier of the power stations.
I am not satisfied that there is sufficient material to establish that the first cross-defendant was the occupier of either of the power stations concerned and accordingly I do not accept this submission.
Otherwise, Delta submits that all of the cross-defendants should be placed in Category 1 and the defendants (fourth to seventh inclusive) should be placed in Category 2.

Reply of Seventh Defendant – Durian
Durian submits that the defendants (fourth to seventh inclusive) should be placed in Category 2.  It also submits that the first cross-defendant (Power Technologies) should be placed in Category 2.
It is unclear to me why this submission is made and I do not accept it.

Otherwise Durian submits that the remaining cross-defendants should be placed in Category 1.

Durian submits that the nature and extent of the exposure of the original plaintiff was different in the power stations from what it was when he worked for Durian laying pipes.  Durian relies on a report of an occupational hygienist (Mr Geoff Pickford) dated 8 August 2011 to assert that Durian’s apportionment should be .005% and that the original plaintiff’s other exposures should be apportioned 99.995%.

Mr Pickford’s report is 35 pages long and has been based on a number of assumptions which may or may not be relevant to the circumstances of this case.

A critical assumption which appears on page 3 of 6 pages immediately following attachment E to his report is that Mr Pickford assumed that the original plaintiff “was a labourer assisting in the trenching and movement of AC pipes, but was a bystander to the cutting of the pipes by others…Will assume that plaintiff did not cut the AC pipes, and that he was a bystander at a distance varying between 2 and 40 metres from the cutting operation, averaging 21 metres.”

This assumption is contrary to the description contained in paragraph 34 of the plaintiff’s affidavit annexed to his particulars wherein the original plaintiff said:

“… I had to cut the pipes with a power saw on regular occasions and this gave off clouds of dust which I saw in the air around me.  This dust landed on my clothes and I inhaled it.  Doing the best I can I estimate that I spent about an hour or so per week cutting fibro pipes in this fashion.”
In my opinion, the assumptions made by Mr Pickford in his report to the effect that the original plaintiff was a bystander to the cutting operation renders his calculations unreliable and therefore I do not accept Durian’s submission in this regard.
As indicated above I have made allowance for the fact that the original plaintiff’s frequency and intensity of exposure when cutting pipes was markedly different from what he experienced when working in the power stations and on the material available to me I consider that the allowance I have made is reasonable.

I note that Durian has not filed a cross-claim and is the only relevant defendant for period 3.

Reply of First Cross-Defendant (Power Technologies)

Power Technologies says that all defendants (fourth to seventh inclusive) should be placed in Category 2.
It submits that Power Technologies itself should be placed in Category 1 and presumably the other cross-defendants also.  Power Technologies denies being an occupier at either Vales Point or Munmorah Power Stations and I accept this submission.

Power Technologies further submits that the Standard Presumptions should be varied to reflect the size of Delta Electricity (the sixth defendant) who it alleges had actual knowledge of the dangers of asbestos such as to warrant such a variation.
As indicated above, I do not consider that the papers contain sufficient material to warrant a variation of the Standard Presumptions in this matter.  All of the defendants and cross-defendants in this matter were relatively large organisations at the time and, as I understand it, the Standard Presumptions have been framed to reflect generally the relative state of knowledge existing in the various periods referred to therein.

Reply of Second Cross-Defendant (Amaca)
Amaca submits that the defendants (fourth to seventh inclusive) should be placed in Category 2.  It also submits that the first cross-defendant should be placed in Category 2 but I do not accept this especially when the first cross-defendant itself submits that it should be placed in Category 1.

Amaca submits that otherwise the cross-defendants should all be placed in Category 1.  Amaca agrees that a “time on risk” calculation should be made and proceeds to set forth its calculations on pages 29 to 31 of the reply.

Unfortunately, Amaca does not make any adjustment in respect of the period during which the original plaintiff worked for Durian and accordingly I do not accept Amaca’s calculations as fairly reflecting the allegations of exposure made by the original plaintiff in his affidavit.

Reply of Third, Fourth and Fifth Cross-Defendants (Wallaby Group, Wallaby Group BAE and Wallaby Group NSW respectively)
Wallaby Group submits that all of the cross-defendants should be placed in Category 1.
The fifth and seventh defendants should be placed in Category 2.

If further submits that the sixth defendant (Delta) should be placed in Category 2 (as employer and occupier of the power stations) and Category 1 as being an installer of asbestos products at the Vales Point and Munmorah Power Stations.

My reading of footnotes 10 and 11 to clause 5(2) of the Standard Presumptions causes me to conclude that the term “installer” when used in this context means a corporation or entity which engages in a business of installing asbestos products for others rather than in its own operation.

Accordingly I do not accept that for the purposes of this contributions assessment the sixth defendant should be placed in Category 1.

Wallaby Group further submits that the fourth defendant (Transfield) should be placed in Category 2 as the original plaintiff’s employer and also in Category 1 as an installer of products, plants and equipment which contained asbestos.

In support of this latter contention Wallaby Group refers to assertions made in a statement of particulars by another Transfield employee.
The allegations made by the plaintiff in this matter in his affidavit which is annexed to the plaintiff’s statement of particulars are to the effect that he worked as a trades assistant to carpenters building formwork for the power station and for concrete pours.

The plaintiff makes no allegations about working with or being engaged in the installation of products containing asbestos for Transfield.  

In these circumstances I do not consider it appropriate to place Transifeld (the fourth defendant) in Category 1 as suggested by Wallaby Group.

Findings
I find for the purposes of this contributions assessment that the Category 1 defendants are Power Technologies, Amaca and Wallaby Group.  For the purposes of this assessment the three Wallaby Group cross-defendants will be treated as one entity.

I find that the Category 2 defendants are Transfield, Delta, ABB and Durian. 
Applying the Standard Presumptions, without any variations, the following calculations apply:

Period:  May 1961 to 26 November 1963 – 130 weeks during which the original plaintiff was employed by Transfield at Vales Point Power Station – 57% of employment period:
Category 1::
Power Technologies - 65% x 57% ÷ 3

12.35%


Amaca – 65% x 57% ÷ 3


12.35%


Wallaby Group - 65% x 57% ÷ 3

12.35%

Category 2:
Transfield - 35% x 57% ÷ 


  9.975%
Delta - 35% x 57% ÷ 2



  9.975%

Period:  1 September 1967 to 6 May 1969 – 87 weeks during which the original plaintiff was employed by EPT (now ABB) working at Munmorah Power Station – 38% of employment period:
Category 1:
Power Technologies - 65% x 38% ÷ 3

  8.23%



Amaca – 65% x 38% ÷ 3


  8.23%



Wallaby Group - 65% x 38% ÷ 3

  8.23%

Category 2:
ABB – 35% x 38% ÷ 2



  6.65%



Delta Electricity - 35% x 38% ÷ 2

  6.65%

Period:  7 May 1969 to 7 May 1973 – 10 weeks (adjusted as noted above) during which the original plaintiff worked for Durian Pty Limited cutting asbestos pipes – 5% of employment period:
Category 1:






Nil

Category 2:
Durian





   5.0%
  100%

Summary
· Power Technologies – 12.35% + 8.23% = 

 20.58%
· Amaca – 12.35% + 8.23% = 



 20.58%

· Wallaby Group - 12.35% + 8.23% = 


 20.58%

· Transfield – 9.975% = 



  9.975%

· Delta – 9.975% + 6.65%



 16.625%
· ABB – 6.65% (rounded)



   6.66%

· Durian – 5.0%





   5.00%
   100%
Determination
I find that the original plaintiff contracted the disease of pulmonary asbestosis which has made a significant contribution to the development of a lung cancer.
I find that the original plaintiff was exposed to asbestos dust particles and fibres between May 1961 and 26 November 1963 when working for Transfield as a trades assistant at Vales Point Power Station.

I find that during this period the original plaintiff was exposed to asbestos dust particles and fibres emanating from products supplied to the Vales Point construction site by Power Technologies, Amaca and Wallaby Group.

I further find that the original plaintiff was exposed to asbestos dust particles and fibres between 1 September 1967 and 6 May 1969 when working for EPT (now ABB) as a labourer/truck driver at Munmorah Power Station and that during this period Power Technologies, Amaca and Wallaby Group supplied products to the Munmorah Power Station from which the asbestos dust particles and fibres emanated.
I also find that between May 1969 and May 1973 the original plaintiff worked for Durian Pty Limited as a labourer installing sewerage pipes and in the course of his employment was required to cut pipes himself which released asbestos dust particles and fibres into his immediate breathing atmosphere.  

I find that the original plaintiff did this pipe cutting work on average for about one hour per week during the first four years of his employment with the seventh defendant.

Final Apportionment

As indicated above, I find that the final apportionment is:

· As against Power Technologies
20.58%

· As against Amaca


20.58%

· As against Wallaby Group 

20.58%

· As against Transfield


9.975%

· As against Delta 


16.625%

· As against ABB 


6.66%

· As against Durian


5.00%
I appoint Power Technologies the Single Claims Manager.

……………………………..
Mark McDermott
8th Floor Selborne Chambers
Dated:  31 August 2011
CONTRIBUTIONS ASSESSMENT

M. McDermott Esq

Barrister at Law

8th Floor Selborne Chambers 
174 Phillip Street

Sydney  N.S.W. 2000
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