IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT No. 8104 of 2008
TERENCE VINCENT RUTZOU
Plaintiff

AMACA PTY. LIMITED (UNDER NSW ADMINISTERED WINDING UP)

First Defendant 

SELTSAM PTY. LIMITED 

Second Defendant 

CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

I have made this determination on the papers being material filed by the Plaintiff and the Replies filed by the Defendants. 

The Plaintiff 

The Plaintiff is 78 years of age. He has contracted mesothelioma and alleges this results from asbestos exposure which can be conveniently divided into four separate periods. 

Period 1 – 12 January 1948 to 24 December 1949 – In this period the Plaintiff was employed by Percy Jones as an apprentice carpenter mainly working on domestic cottages and garages in the Wagga Wagga area and surroundings. He worked with flat asbestos cement fibro sheets which he cut with a hand saw, drilled and nailed. He rasped and sanded the edges. He also says that he worked with Tilux in the bathrooms of the cottages in roughly the same manner. He also cleaned the construction site at the end of the day which involved sweeping off-cuts and dust into piles and shovelling or lifting with his bare hands into bins. The dust fell on his body, face and clothing. He says, as an apprentice, he was given all the dirty and dusty work to do. He was also exposed to asbestos from similar work being performed by colleagues in the same area. These processes caused visible airborne asbestos dust and fibre to be liberated into his working area.
The Plaintiff identifies the products he worked with as “Hardiflex” flat sheets and “Tilux”. He says that the asbestos products were purchased from Hardy’s Hardware Store which was a big hardware outlet in Wagga Wagga. He recalls loading a horse and cart with the flat sheets at the railway siding at the Hardy’s premises in Chaston Street. 
The Plaintiff says his exposure to asbestos was on a daily basis at a high level and of his overall lifetime exposure estimates that this period represents approximately 30%, and of this approximately 70% was from flat sheets and 30% from Tilux. The Plaintiff identifies the manufacturer of these products as “the Defendant” which at that stage was only Amaca. 
Period 2 – 15 January 1950 until 15 January 1951 – In this period the Plaintiff was employed by Herb Wise Pty. Limited as an apprentice carpenter. This was quite different work to the first period being the construction of commercial premises. One large job was the rice mill being constructed at Yenda (near Griffith). The Plaintiff says the rice mill was constructed from asbestos cement fibro sheeting and corrugated asbestos cement roofing. He says he had to handle, cut and work with corrugated asbestos being cut with a hand saw including rasping and sanding the edges which released visible airborne asbestos dust into the air in his work area. He was also exposed to asbestos from similar work being performed by colleagues in the same area. The other jobs with this employer also involved asbestos cement fibro sheets. He identifies the products he was exposed to as corrugated roof sheeting called “Super Six” and “Hardiflex” flat sheets.

The Plaintiff says that of his overall lifetime exposure this period represents approximately 20%. He says that of his exposure 90% was due to Super Six and 10% due to the flat sheets. The Plaintiff says his exposure to asbestos was on a daily basis at a level which was medium to high. The Plaintiff when asked for the identity of the manufacturer of the products he was exposed to during this period replied “I do not know but believe it was the manufacturer Amaca Pty. Limited”. 
Period 3 – 1952 to 1958 – In this period the Plaintiff worked on his own account in partnership with his brother undertaking domestic construction and renovation work in the Wagga Wagga area. He says the work during this period was identical to Period 1 above. He says he built his parents’ home at 64 Hardy Avenue, Wagga Wagga (I will return to the subject of this house later). He built other homes in and around Wagga Wagga. He used asbestos cement fibro sheeting in the construction of these homes and purchased all the material from the Hardy’s store in Wagga Wagga where he had an account. He also invested in a petrol-driven circular saw. 
He says he was exposed to asbestos on a daily basis with an intensity which was medium to high. Of his overall lifetime exposure, he estimates this period represents 40%. He identifies the products he was exposed to as “Hardiflex” flat sheets and “Tilux”. He says about 70% of his exposure in this period came from the flat sheets and 30% from the Tilux. He does not identify any features or markings on those products. 

Period 4 – Six Months in 1957 – In this period the Plaintiff was employed by AV Jennings (Housing Group) to work in the Canberra area. His duties involved all aspects of carpentry and joinery work associated with domestic houses, usually Government homes in the Yarralumla area. The description of his exposure sounds very similar to the exposure which occurred in Period 1 above. The products he was exposed to include “Hardiflex” flat sheets, “Hardiflex” eaves and linings and “Tilux”.  He was exposed on a daily basis with an intensity which he described as medium. Of his overall lifetime exposure, this period represented approximately 10%. He identifies (paragraph 4.91) James Hardie as the manufacturer of those products. He says 60% of his exposure in this period came from the flat sheets, 20% from eaves and linings and 20% from Tilux. 
The First Defendant – Amaca

The First Defendant has filed a Reply and an Amended Reply. A summary of the relevant factual allegations can be set out as follows: 

1. The product “Hardiflex” which is repeatedly referred to by the Plaintiff was not manufactured by Amaca until 1966, some eight years after the Plaintiff’s exposure had ceased. 
2. Amaca submits it did not supply any products to Hardy’s Hardware Store during the relevant periods and attaches a statement from a former employee, Mr. Pickering, who asserts that Hardy’s Hardware Stores in Wagga Wagga distributed products of the Second Defendant from 1946 to 1977 and only thereafter became a distributor of James Hardie products. 

3. Amaca says the Tilux to which the Plaintiff says he was exposed could not have been Tilux manufactured by Hardies because the Plaintiff identifies incorrect colours. 

4. Hardies admits it manufactured and supplied Tilux from 1929 to 1982. 

5. The Plaintiff had alleged that he assisted in the construction of his parents’ home in Hardy Avenue, Wagga Wagga as one of the properties he worked on between 1952 and 1958. A document produced by the Council and attached to Amaca’s reply shows that property as under construction in 1949 although at that stage the Plaintiff’s father (assuming that is who Vernon R. Rutzou is) was building the home himself. Amaca submits these documents suggest those premises were constructed in 1948 as opposed to the period 1952 to 1958 as alleged by the Plaintiff. 
6. In Period 2, Amaca says that the corrugated roofing could well have been a product manufactured by Seltsam called “Durasbestos”. 

7. Further, Amaca has annexed to its Reply a document in the nature of an expert report from Mr. John Winters who has examined a sample of asbestos from the Hardy Avenue, house. Mr. Winters reports that the sample contained crocidolite (blue asbestos) and chrysotile and amosite and says that it is consistent with a product made prior to about 1960. Mr. Winter goes on to say that Wunderlich (Seltsam) were using blue asbestos in its products in 1948 but James Hardie was not using blue asbestos until 1956 leading him to the conclusion that the asbestos cement flat sheet used in this dwelling was manufactured by Wunderlich not James Hardie. He does confirm that the Tilux used in the bathroom was made by James Hardie. 
The Second Defendant - Seltsam 

The Second Defendant has filed a Reply. A summary of the relevant factual allegations can be set out as follows: 

1. Seltsam says that the Plaintiff only identifies Amaca’s products and does not identify any Seltsam (or Wunderlich) products. 

2. Seltsam says that the report of Mr. Winters should be disregarded because it does not fulfil the necessary legal criteria to be admissible as an expert report.

3. Seltsam says that there were other manufacturers such as Asbestos Products Pty. Limited who were using blue asbestos in their products in 1948. 

4. Seltsam also says that the evidence of Mr. Pickering should be questioned because was not in a position to know one way or the other whether Hardy’s Hardware was stocking Amaca products prior to 1959. Mr. Pickering had asserted that Hardy’s Hardware was a “tied” stockiest to Wunderlich in the period when the Plaintiff purchased products there

. 
The Periods in Wagga - Periods 1 and 3  

The dispute between the Defendants focuses on the Plaintiff’s periods in Wagga, namely, Period 1 (Percy Jones) and Period 3 (the partnership).  I find the Plaintiff must be mistaken about the name of the flat sheets he used since “Hardiflex” was not manufactured until many years later, but he was still exposed to Amaca’s products.  In that respect I reject the evidence of Mr Pickering that only Wunderlich products were sold at the relevant time.  Mr Pickering was not in a position to have first hand knowledge at the relevant time and does not reveal the source of his factual assertions
Further, the report of Mr. Winters confirms the presence of Hardie’s Tilux in the bathroom of the one cottage which was examined. The Plaintiff says the asbestos products were purchased from Hardy’s Hardware. That means the Tilux must have been purchased there which means that if the Plaintiff purchased at Hardy’s Hardware, then Hardy’s Hardware supplied both Wunderlich and Amaca products

Further, the finding of blue asbestos in the Plaintiff’s parent’s home in Wagga persuades me that the Plaintiff must have been exposed to Wunderlich products which were likely also purchased by the Plaintiff from Hardy’s Hardware in Wagga.  While Mr Winter’s report may, or may not, satisfy the relevant tests of admissibility in judicial proceedings, I am engaged on an administrative task and am not bound by the strict rules of evidence.  Further I am entitled to consider the report in the light of the severe time constraints under which Defendants are required to prepare their Replies.
Doing the best I can with the conflicting information available, I find that during  Periods 1 and 3, the Plaintiff was exposed to flat asbestos sheets manufactured by both Defendants. There being no evidence as to proportions, I find in relation to the flat sheets that the First and Second Defendants were suppliers of equal proportion in relation to the Plaintiff’s exposure. 

Amaca is solely liable for the Tilux exposure in Periods 1 and 3.

The periods outside Wagga – Periods 2 and 4

As to the other periods, I make the following comments: 
· In Period 2, the Plaintiff worked for Herb Wise and says that 90% of his exposure was to Super Six and only 10% to flat sheets. While the Plaintiff has not recalled any identifying features or markings, he says that during this period (contrary to other periods) that he did not know who the manufacturer was but believes it was Amaca. In the light of this uncertainty, I accept Amaca’s assertion that it is just as likely that Seltsam manufactured the corrugated sheets. In these circumstances I find them equally liable for the corrugated roofing in this period. 
· As to the flat sheets which the Plaintiff identifies as “Hardiflex”, for the reason that the Plaintiff asserts that he does not know the identity of the manufacturer, and there being no other identification of Amaca during this period, I find the two Category 1 defendants equally liable. 
· In Period 4 (A.V. Jennings), the Plaintiff does not know where the products were purchased from but on this occasion expresses no uncertainty that they were James Hardie products. Amaca says that Hardiflex was not manufactured by it until much later. I find that the Plaintiff must be mistaken in the use of the name “Hardiflex” but is referring to another Hardie’s product.  I find Amaca liable for the whole exposure during this period. 
Determination of Apportionment

One issue the Defendants agree upon is that they are both Category 1 Defendants and that there are no Category 2 Defendants. I find both Defendants are Category 1.
I accept the Plaintiff’s assessment of the proportion of lifetime exposure in each period and the proportion of exposure to the flat sheets and Tilux.
By reference to Cl. 5(4) of the Standard Presumptions, I will treat each Defendant as equal in contribution with the exception of the findings outlined above.  That yields the following results for the different periods:

Period 1 – Percy Jones – 1946 to 1949 – 30% of total

	Amaca – flat sheets
	30% x 70% x 50%
	10.5%

	Amaca – Tilux
	30% x 30%
	9%

	Seltsam – flat sheets
	30% x 70% x 50%
	10.5%


Period 2 - Herb Wise 1950 to 1951 – 20% of total

	Amaca
	20% x 50%
	10%

	Seltsam
	20% x 50%
	10%


Period 3 - Partnership with brother – 40% of total

	Amaca – flat sheets
	40% x 70% x 50%
	14%

	Amaca – Tilux
	40% x 30%
	12%

	Seltsam – flat sheets
	40% x 70% x 50%
	14%


Period 4 - AV Jennings 6 months in 1957 – 10% of total

	Amaca – whole period
	
	10%


TOTALS
	Amaca
	10.5 + 9 + 10 + 14 + 12 + 10
	65.5%

	Seltsam
	10.5 +10 + 14
	34.5%


SUMMARY
I make the following determination of apportionment in this matter:


Amaca Pty Ltd – 65.5 %


Seltsam Pty Ltd – 34.5%

Single Claims Manager 

I appoint the First Defendant, Amaca, as Single Claims Manager, as it is the Primary Defendant as defined in Cl. 61(9) of the Regulations. 

DATED 15 August 2008 








JAMES T. KEARNEY
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