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CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar of the Dust Diseases Tribunal has referred this matter to me as Contributions Assessors in accordance with Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.  I have been asked to make a determination and, in accordance with Section 61(3)(b) of the Regulations, to appoint a single claims manager.

By virtue of the provisions of Clause 49(4) of the Regulation I am to make that determination on the assumption that the defendants are liable and solely on the basis of:


(a)
The plaintiff’s Statement of Particulars and the defendants’ replies on the claim; and


(b)
Standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette, being the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005; 

FACTS

The plaintiff Mr Robin Romero has identified the three periods during which he may have been exposed to asbestos.  During these periods he worked as a carpenter/builder engaged mainly in the construction of cottages but also doing some work on larger buildings.  The three periods are as follows:-

(1)
In mid 1954 when the plaintiff was employed by Mr Colin Searle and was engaged in the building of dairy bails.  The bails had a wood frame and a tin roof and asbestos cement flat sheets were used to line the walls.  The work involving the asbestos cement sheets took place over only a few days on an intermittent basis.  The plaintiff has described his exposure during this period as being low and his estimate of this exposure period as a percentage of the proportion of the whole was less than 1%.


(2)
From 1965 to 1975.  During this period the plaintiff was again employed by Mr Colin Searle or his company firstly as an apprentice carpenter and then as a carpenter becoming a leading hand and foreman.  I will come back to a more detailed description of this work.


(3)
From 1975 – 1986 when the plaintiff was self employed or was employed through his own company.

During periods (2) and (3) described above the plaintiff was mostly engaged in the construction of houses although Mr Searle also engaged in the construction of larger buildings.  The plaintiff’s description of the work performed by him involving contact with asbestos products seems to have been related primarily to the construction of domestic residences.  In relation to the work from 1965 to 1975 with Mr Searle the plaintiff has stated that he used flat sheets of asbestos cement for the eaves of the dwellings and Tilux in the wet areas of some houses although he mostly used flat sheets of asbestos cement in those areas which were then tiled.  Compressed asbestos cement flooring sheets being ¾ inch thick were used in the flooring of wet areas.  It was the practice for these sheets to be cut by using an angle grinder which created considerable dust.  The plaintiff says that from the late 1960s he worked with Villaboard sheets which were used to line the wet areas of buildings including toilets and bathrooms.  The Villaboard was cut with a hand saw or fibro cutters.

The plaintiff has stated that the frequency of his exposure to asbestos varied as there were weeks when he did not work with it at all but then a week would come when he worked with it every day.  The plaintiff has estimated that on average during this period he worked with asbestos cement building products for one week in every six.  The plaintiff says that he is unable to state with any precision as to how much James Hardie asbestos cement building products he worked with as compared to  those of Wunderlich.  He has stated that he probably worked with more Hardie product than Wunderlich product.  The plaintiff has estimated that the period of this employment with Colin Searle represented about 60% of his total exposure.

During the period of self employment from 1975 to 1986 the plaintiff has stated that he performed the same type of building work as he had for Mr Searle and used the same type of asbestos cement building products.  He says that he used Hardiflex flat sheets in the eaves and Villaboard sheets to line the walls of wet areas and he used compressed asbestos cement sheets on the floor of the wet areas of some homes.  The plaintiff says that the frequency with which he was exposed to asbestos whilst working for himself was similar to that to which he was exposed whilst working for Mr Searle.  However by 1983 the plaintiff had stopped using asbestos cement sheeting and he started to use particle board instead.  The plaintiff ceased working as a builder in 1986.

APPLICATION OF STANDARD PRESUMPTIONS

It is agreed that both defendants fall into Category 1 within the meaning of clause 5(2) of the Standard Presumptions.  It is also agreed that there are no defendants in Category 2.  Under these circumstances the standard presumption under clause 5(4) is that each defendant is to be treated as equal in contribution unless the Contributions Assessor is satisfied that a variable contribution ought apply.

Periods of Exposure

I have already identified three periods of exposure during different employments.  However the first period in 1954 involved only a few days of exposure and, in the estimation of the plaintiff, represented less than 1% of his overall exposure.  The plaintiff is unable to identify the product used at that time except that it was flat asbestos cement sheeting.  It seems to me that the period of involvement and the exposure to asbestos during the period is so small that it should be disregarded.
In terms of the exposure of the plaintiff to asbestos there is nothing to distinguish the nature and extent of that exposure whilst the plaintiff was employed by Mr Searle and when he was self employed.  That situation does not change until Seltsan stopped manufacturing Villaboard in July 1977 and the manufacture of that product was taken over by Amaca.  Accordingly, it seems to me to be appropriate in accordance with paragraph 8 of the Standard Presumptions to distinguish two separate periods of exposure as follows:-

Period 1
from 1965 to 1977

Period 2
from July 1977 to June 1983

It will be seen that Period 1 set out above is approximately 12 years duration and Period 2 6 years duration and for the purposes of this assessment I will determine that Period 1 represents 66% of the overall exposure and Period 2 represents 34% of that exposure.

Period 1

In respect of this period the plaintiff has confirmed that he used products that were manufactured and supplied by both Amaca and Seltsan.  He has been unable to make any accurate assessment of the percentage of each product that was used except to say that he probably was involved more with the use of Amaca products than with Seltsan products.  He has identified a number of products which can be identified as being manufactured by Hardies and Villaboard which prior to 1977 was manufactured by Wunderlich.  It has been submitted on behalf of Seltsan that a calculation should be made on the basis that there were four Hardies products referred to by the plaintiff and only one manufactured by Wunderlich.  However the plaintiff does not suggest that there was equal use of each product and furthermore some products, particularly the compressed AC sheeting used for flooring, was a generic product and not restricted to one particular manufacturer.  Accordingly I do not regard it as being a valid approach to apply an equal weighting to each of the products referred to by the plaintiff particularly as some of those products had a specialised used and would have been used in far less quantities than products such as flat  AC sheets.  Amaca has accepted that it would be appropriate to reduce Seltsan’s share by 5 percentage points in respect of the two periods identified by it.  However it has then suggested that credit should be given to Amaca for taking steps to place a warning on its products from 1978 and that Seltsan should be penalised for not doing so.  However that argument does not take into account the fact that by the time Amaca had commenced placing a warning on its products Seltsan had ceased manufacture of Villaboard and that was now being manufactured by Amaca itself.

I am of the view that the appropriate approach to take in respect of this period is that firstly the 66% share ought to be initially split equally between the two defendants.  It must then be decided whether or not it is appropriate that each such half share should be varied by an increase or decrease in the contribution borne by each defendant.  I have concluded that it would be appropriate to reduce the contribution of Seltsan by 8 percentage points and to increase the contribution by Amaca during this period by 8 percentage points.  
Accordingly the contributions determined by me during Period 1 is as follows:-

Amaca
41%

Seltsan
25%

Period 2

During period 2 being from July 1977 to June 1983 Amaca is the only defendant involved and accordingly the contribution to be made by Amaca in respect of that period is 34%.
SUMMARY OF CONTRIBUTIONS
My determination of the contributions to be borne by each defendant in this matter is as follows:

Amaca Pty Limited
41% + 34%
=
75%
Seltsan Pty Limited
25%
Appointment of Single Claims Manager
I appoint the first defendant Amaca Pty Limited to be the Single Claims Manager in accordance with Clause 61 of the Dust Diseases Tribunal Regulation 2007.
Dated: 9 March 2010
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