IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT No. 368 of 2009 and 368 of 2009/1

MARY ROBINSON

Plaintiff

AMACA PTY. LIMITED (formerly known as JAMES HARDIE & COY. LIMITED) (under NSW administered winding up) (“Amaca”)

Defendant 

A.V. JENNINGS LIMITED (“AV Jennings”)

Cross-Defendant

CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. 

The Plaintiff’s Allegations of Exposure 

The Plaintiff was born on 25 August 1936 and is presently 73 years of age. She alleges that she suffers from mesothelioma as a result of exposure to asbestos. It is convenient to divide the exposure into two separate periods. 

The First Period of Exposure

The first period of exposure was in 1964/1965 for a period of about six months when the Plaintiff was living in the Shepparton District. At that stage, AV Jennings were constructing a number of homes in that area. After the tradesmen had finished their work and the home was nearing completion, the Plaintiff would go in and clean the house inside and out. It would take about three hours to clean the house. The work involved scraping paint from the windows, the cleaning the windows, sweeping up scraps of fibro and timber and cleaning all the dust off the floor and out of the cupboards etc. Even the walls that had been painted had to be brushed down with a broom. The Plaintiff says she would end up with up to three large garbage bags full of rubbish and off-cuts from the cleaning. The work was very dusty. She says fibro was used in these homes. She estimates she cleaned about two houses per week over the period of six months. There were no warnings about exposure to asbestos. The Plaintiff did not know the names of any asbestos products, and was only able to say that she understood the manufacturer was James Hardie. From that I take it she did not know whether it was James Hardie or not. 

Attachment 9 of the Plaintiff’s Particulars is a statement of Lothar Kozlik to the effect that asbestos cement (AC) sheeting was in common use in the cottage building industry at the relevant time and that it was in use in the homes built by AV Jennings. This information is confirmed and expanded upon in the statement of Brian George Richmond who details the exact use of AC sheeting in AV Jennings’ homes. He says the asbestos cement sheeting was manufactured by James Hardie. He recalls pulling off paper labels that were stuck to the sheets which identified James Hardie. He details the cutting of AC sheets and the extensive dust produced both inside and outside the homes. I accept his evidence that there would have been asbestos dust inside and outside the homes following the building work. I accept that the Plaintiff would have been exposed to this asbestos dust in her role as cleaner, and that Hardies were the manufacturer of the products to which she was exposed.

The Second Period of Exposure 

In about 1970, the Plaintiff says she was exposed during some home renovations undertaken in her home at 50 Clive Street, Shepparton. The Plaintiff says that a new bathroom was constructed in her home and Tilux (a Hardies product) was used to line the bathroom. She said she also arranged for the construction of an outside toilet and a cover over the caravan. She is able to identify the Hardies product by reference to a brochure which was part of Attachment 12 to the Plaintiff’s Particulars. She said the work was done, in part, by her husband’s brother, Maurice Robinson, and her husband. She was exposed when a power saw was used to cut materials. She was also exposed when she cleaned up the construction area and bathroom once it was finished. The carport-style cover for the caravan was done around the same time. The work was done by a neighbour, Mr. Day. She was sometimes present when the fibro sheeting was being cut. She also cleaned up the area after the construction and said it was very dusty work. 

If there be any doubt about the Plaintiff’s evidence in this regard, it is corroborated by that of her husband in his statement (Attachment 8) at paragraphs 15-19. He also identifies the use of Hardies products and even identifies the supplier. This is corroborated by the statement of Maurice Robinson (Attachment 11). 

Although there is no statement from Mr. Day and the Plaintiff’s husband does not identify Hardies products in the construction of the carport and outside toilet, I accept the evidence of Mr. Maurice Robinson to the effect that virtually all the fibro used in Shepparton at that time was manufactured by Hardies.

I accept that the Plaintiff would have been exposed to this asbestos dust during the home renovations, and that Hardies were the manufacturer of the products to which she was exposed.

Apportionment between the First and Second periods 

The Plaintiff says (at paragraph 4.6 of her Particulars) that the exposure to asbestos during this employment was of a high intensity as the work was quite dusty. She says it was all dry sweeping and cleaning work and went on for some time as compared to the second period of exposure during home renovation which was of a much lesser duration. She says her exposure to asbestos during the AV Jennings period was far greater than her exposure to asbestos from home renovations, and she estimates about 90% of her lifetime exposure was from AV Jennings and 10% was from home renovations. This evidence is supported to some extent by paragraph 19 of the statement of the Plaintiff’s husband (Attachment 8) who worked with her at AV Jennings, and was also present during the home renovation exposure in about 1970.

The Plaintiff is in the best position to make an estimate of relative intensity, degree and period of exposure, and I accept the Plaintiff’s estimate of the apportionment between the two periods. 

Response of the Defendants 

The Defendant and Cross-Defendant agree that Amaca should be Category 1 and A.V. Jennings should be Category 2. Both defendants suggest the Standard Presumptions should not be varied in the circumstances, and accordingly, I will apportion the matter according to Clause 5 of the Standard Presumptions without variation. The whole period of exposure falls within Period B in Clause 5 where Category 1 defendants carry 65% of liability and Category 2 carry 35%. 

It is submitted at paragraph 8.8 of the Reply by AV Jennings that the Plaintiff’s estimate of 10% of her overall exposure occurred during home renovations is inaccurate, and should be increased to 40%. I do not accept this for the reasons outlined above and because it is mere speculation in the face of the actual observations of the Plaintiff and her husband. 

Apportionment 

This is conveniently divided into the two periods: 

Home Renovation Exposure – the Second Period

This period represents 10% of the Plaintiff’s overall exposure and is attributable solely to Amaca.  

Exposure at AV Jennings 

I accept this represents 90% of the Plaintiff’s exposure and is divided between the two defendants as follows: 

	Amaca –  Category 1 - 65% x 90%
	58.5%

	A.V. Jennings –  Category 2 - 35% x 90%
	31.5%  


Final Apportionment 

	Amaca  - 58.5% + 10%
	68.5%  

	A.V. Jennings 
	31.5% 

	Total
	100%


Single Claims Manager 

I have been asked to appoint a Single Claims Manager. In accordance with Regulation 61 (5) (b), I appoint Amaca as first possible Single Claims Manager, and AV Jennings as second possible Single Claims Manager. Subject to Regulation 61 (5) (e), Amaca is selected as the Single Claims Manager. 

DATED 3 May 2010 

JAMES T. KEARNEY
CONTRIBUTIONS ASSESSOR
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