DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 160 of 2009
Between 

DEREK RILEY
Plaintiff

BLUESCOPE STEEL (AIS) PTY LIMITED (FORMERLY BHP STEEL (AIS) PTY LIMITED
Defendant/ First Cross Claimant
AMACA PTY LTD 
First Cross Defendant to First Cross Claim/ Second Cross Claimant
WALLABY GRIP LIMITED

Second Cross Defendant to First Cross Claim
WALLABY GRIP (BAE) PTY LIMITED

Third Cross Defendant to First Cross Claim
CSR LIMITD

First Cross Defendant to Second Cross Claim

AMENDED DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the parties, arise from a claim made for compensation brought by Derek Riley for his contraction of mesothelioma. His claim is against the abovenamed defendant, Bluescope Steel (AIS) Pty Limited [“Bluescope”] and it has cross-claimed the three cross defendants, Amaca Pty Limited [“Amaca”], Wallaby Grip Limited [“WGL”] and Wallaby Grip (BAE) Pty Limited [“BAE”].  The First Cross Claimant, Amaca has also issued a cross claim against the CSR Limited [“CSR”].
I note that it is agreed that the cross claim by Amaca against CSR was filed outside the timetable and that Amaca and CSR agree that CSR should not be a party to the Contributions Assessment.

The Plaintiff’s work history as detailed in the Form 1 Statement of Particulars filed on his behalf details a work history during which he was exposed to asbestos as follows;

1953-1962
British Rail
   
Employed as an apprentice maintenance electrician and spent first year training with no recollection of asbestos exposure.  During the second year the Plaintiff alleges that he was working in the locomotive erecting shop, the machine shop and the steel and iron foundries in the vicinity  of tradesmen working with asbestos insulation materials.

In 1957 he alleges that he moved to the Wolverton works working as an apprentice maintenance electrician and was required to remove asbestos insulation and covers whilst doing wiring work.

1964-1974 and 1980 - 1989

Bluescope Steel
Initially employed as a maintenance and industrial electrician at Port Kembla.  Between 1964 and 1966 worked in the hot and cold rolling mills, the strip mill, the plate mill and the slab mill.    One of the tasks required the maintaining, repairing and stripping of motors which necessitated the removal of old asbestos insulation and the cutting and drilling of asbestos sheets.  He was also required to re-apply asbestos rope, tape and cloth and asbestos millboard.  During this time the Plaintiff also alleges that he worked in the vicinity of other workers using the same asbestos materials and he noticed asbestos dust in the atmosphere and could not help but breathe it in.

The Plaintiff also describes work in the  furnaces which as very dusty.

In 1966 he was promoted to Flying Gang Foreman, and worked in many different buildings.  This work also involved exposure to asbestos  described by the Plaintiff as “in the same fashion” as his previous work at page 16 of his Statement of Particulars.  He states that his uniform was covered by dust at the end of the day.
In about 1974 he alleges that he was then transferred to a plant operated by Lysaughts in Victoria and was not exposed to asbestos.

In 1980, the Plaintiff was returned to Bluescope’s premises at Port Kembla as the Superintendent of Electrical Services and was in this position until about 1982.  He alleges at page 17 that he continued to be exposed to asbestos dust and fibre on a daily basis.

From 1982 until 1989 when the Plaintiff left the steelworks, he was Chief Mechanical Engineer and then Chief Maintenance Engineer and spent most of his time in an office building, but visited the plant on a daily basis and describes this exposure as intermittent.

At page 18 of his Particulars, the Plaintiff estimates that when he was working both the asbestos insulation materials directly his exposure was medium to high and when he was working in the vicinity of others it was of a medium intensity.

I have had regard to the Form 1 Particulars and the attachments thereto and to the Replies filed by the defendant and cross defendants and the extensive documents attached to the Replies and have considered all their submissions.

I note the submissions of the parties as to the categorization of the defendants and cross defendants.  I accept the submission that Bluescope ought be placed in Category 1 as an installer of asbestos and in Category 2.  This in my view reflects the work that the Plaintiff was doing at the premises of Bluescope and falls in my view under the definition of an installer under footnote 11 to clause 5(2) of the Regulation.  Thus Bluescope is a Category 1 and 2 Defendant and Amaca and WGL and BAE are Category 2.  I will deal with WGL and BAE as one defendant as it was one company taking over the liability of another and I shall refer to that entity as WGL.

I note that on a time on risk basis the Plaintiff worked between 1964 and 1974 for some110 months (48%).  Between 1980 and 1989 he worked for some 120 months(52%). However as his employment in the later period involved less exposure, described by him as intermittent, in my view these percentages ought be varied to account for this disparity in exposure.  Thus I apportion 60% to the first period and 40% to the second.  The first period occurs in Index Period B and the second in Index Period C.


Therefore I calculate the apportionment as follows (rounded);

Period B – 60%

Category 1
Bluescope – 60% x 65% x1/3 =13%



Amaca – 60% x 65% x 1/3 =13%



WGL – 60% x 65% x 1/3 = 13%

Category 2
Bluescope – 60% x 35% = 21%

Period C – 40%
Category 1
Bluescope – 40% x 60% x 1/3 = 8%



Amaca – 40% x 60% x 1/3 = 8%



WGL -  40%x 60% x 1/3 = 8%

Category 2 
Bluescope 40% x 40% = 16%
Thus the total contributions I assess are as follows:

Bluescope




58%

Amaca





21%

WGL





21%







-------







100%

Dated :2 February, 2010
WENDY  STRATHDEE

Contributions Assessor
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