DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 221 of 2009
Between 

JOEL THOMAS RAWLINS AS ADMINISTRATOR AD LITEM REPRESENTING THE ESTATE OF THE LATE JOHN THOMAS RAWLINS
Plaintiff

WALLABY GRIP (BAE) PTY LIMITED
First Defendant/Second Cross Claimant
AMACA PTY LIMITED (formerly James Hardie & Coy Pty Limited)
Second  Defendant/First Cross Claimant
CSR LIMITED
Cross Defendant to First Cross Claim
TOWER INSURANCE LIMITED

Cross Defendant to Second Cross Claim

DETERMINATION  OF  APPORTIONMENT

The proceedings that have been referred to me for contributions assessment relate to a claim brought by John Thomas Rawlins (“the Plaintiff”) who was born on 7 June 1955 and has been diagnosed with mesothelioma. He claims compensation for such condition from Wallaby Grip BAE Pty Limited [“Wallaby Grip”] and Amaca Pty Limited {“Amaca”] as First and Second Defendants.

A Cross Claim was filed by Amaca against CSR Limited [“CSR”] (Cross Claim 1) and a further Cross Claim was filed by Wallaby Grip against Tower Insurance Limited (Cross Claim 2) as the insurer of Kurri Steel Pty Limited, a deregistered company [“Kurri”].
The defendant and cross defendants were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff and the Reply’s filed by the defendant and the cross defendants.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendants in the context of section 3 of the Order.
The Plaintiff in his Form 1, which was filed on 26 October 2009, details two periods of exposure to asbestos dust and fibre. The first was whilst he was employed by Woodleys Pty Limited, [Woodleys”] boilermakers ( deregistered) at premises in Waverton from about 1970 to about 1975. He details, at paragraph 4.1 of his particulars, that about one-third of his time was spent doing repairs up on ships and the rest of his time was performing boiler making work. 

He states at paragraph 4.1:

“(f)
“I was exposed to asbestos from several different aspects of the refit process. As part of doing the refit, we removed the old pipes and insulation from the boilers, put in new pipes, and insulated those pipes. The pipes were insulated with asbestos rope. Part of my work on refits involved winding the rope insulation around the pipes. I also used the asbestos rope to insulate the rivets on the front and back of the boiler. I was exposed to dust given off from rope when I did this work. I inhaled this dust. 


(g)
The asbestos rope I used at Woodleys was about half an inch thick. It came on a spool.”

The Plaintiff then identifies an annexure to the Form 1. At paragraph 4.1(h) he states as follows:

“We also used asbestos board to insulate the boilers. This board was used to insulate the back of the boiler. The asbestos board was rectangular. It was about half to one inch thick. It was white in colour. The board had a soft and pliable texture. … The board was rectangular. In order to use the board to insulate the back of the boiler I had to cut a circle out of the rectangular sheet. On the bigger boilers I cut semicircles out of two of the asbestos boards, and joined them together. I cut this board using a saw. The board was dusty to touch. Dust came off the board from handling and particularly from cutting it. The dust went on my clothes and I breathed it in.”

The Plaintiff further then identifies an Annexure “B” to his Affidavit which depicts half pipe sections which he states were used during his employment at Woodleys. Paragraph 4.1(m) he states as follows:

“I was exposed to asbestos on most days that I worked for Woodleys.”

He then refers to his employment with Kurri Steel from about 1978 to 1979 where he was employed as a boilermaker, and he details that Kurri Steel had the contract to do boiler maintenance work at various factories around New South Wales and the major factory that he worked at was the Alcan factory which was an aluminium smelter. He states at paragraph 4.1(p):

“To my knowledge, the only exposure to asbestos I had at Kurri Steel was from using asbestos mitts to protect my hands when I did welding work.”

When asked at paragraph 4.7 of his particulars if he could provide a percentage apportionment as his total exposure, the Plaintiff states he is unable to reliably do so.

The First Defendant, Wallaby Grip Limited, filed a Reply which denies manufacture or supply of the half pipe sections and denies the manufacture of millboard but conceded supply of millboard in square format rather than the rectangular format as detailed by the Plaintiff. It concedes actual knowledge of the risks of exposure to asbestos dust and fibre from the mid-70s but submits that from that point in time warnings were placed on their products. 
Wallaby Grip Limited submits that the contributions assessment ought be performed on a time on risk basis, that is, that the Plaintiff was employed for sixty months with Woodleys and twelve months with Kurri Steel, thus equating to 83% of his employment exposure with Woodleys and 17% with Kurri Steel. They submit that there are three Category 1 Defendants, Wallaby Grip, Amaca, CSR and one Category 2 Defendant, Kurri Steel, and they then make appropriate calculations as to that apportionment.

Amaca in its Reply filed 17 August 2010 submits there are three Category 1 Defendants and no Category 2 Defendants. Amaca does not refer to the Cross Claim filed against Tower Insurance. The Reply of Amaca refers to the Hardie BI partnership and submits that the first period of employment with Woodleys was a period of 5 years and the second period of employment with Kurri was a period of 2 years. Thus, from a total of 7 years, the first 4 years of the period with Woodleys was part of the Hardie BI partnership for which it submits there ought be a separate apportionment made.

CSR further filed a Reply which submits that Wallaby Grip, Amaca and CSR ought be categorised as Category 1 Defendants and Tower as a Category 2 Defendant. The Reply of CSR details the Hardie BI partnership as commencing in September 1964 and concluding in June 1974 and submits along similar lines to that of Amaca that there ought be a separate apportionment in relation to the Hardie BI period.

CSR further submits that liability ought be calculated on a time on risk basis. They further submit that the work performed by the Plaintiff was performing ship repairs involving the use of asbestos rope and insulation. They submit that Wallaby Grip ought be liable for this period of exposure as the manufacturer of asbestos rope identified by the Plaintiff. They submit for the remaining two-thirds of the first period of employment the liability ought be borne by all the Defendants.  They further submit that for the second period CSR are not liable  as that exposure does not fall within the Hardie BI period.
Tower Insurance Limited filed a Reply in the Tribunal on 3 September 2010 in which it submits it is unable to confirm whether or not it did insure Kurri Steel at the times alleged by the Plaintiff. Kurri submits that Wallaby, Amaca and CSR ought be classified as Category 1 Defendants and that it ought be categorised as a Category 2. Tower submits the standard presumptions ought be varied downwards for Tower as the insurer of Kurri Steel on the basis of an overlap between periods B and C of the standard presumptions as set out in Regulation 5 of the Dust Diseases Tribunal (Standard Presumptions - Apportionment) Order 2007 due to the lack of particularity provided in the Statement of Particulars.

They submit that there ought be a variation of the standard presumptions to reduce Tower’s liability by the maximum of 20%, giving a total of 15% liability for Tower on behalf of Kurri Steel and that that approach is supported by the fact that the Category 1 Defendants were large, sophisticated national manufacturers and suppliers of asbestos containing building and insulation products.

They further state that the intensity of the Plaintiff’s exposure to the volumes of asbestos dust and fibre released during the Plaintiff’s use of half pipe sections vastly outweighs any exposure through the use of asbestos mitts. Their ultimate calculations would suggest that they ought be apportioned with 2.15% of the total liability.
Whilst I accept that the exposure detailed by the Plaintiff in his employment is only to the use of mits and was therefore less intense than that described at Woodleys,  Tower has not provided any evidence to support the proposition that a variation ought occur to the Standard Presumptions in it’s favour as a consequence of the use of mits equating to a lack of knowledge of the risks of asbestos inhalation in the late 1970s.  
STANDARD  PRESUMPTIONS

In accordance with the standard presumptions, it is common amongst the parties that the relevant period in the index contained within Section 5 of the Order that the Plaintiff’s exposure falls within Periods B and C.  I do not accept the argument advanced by Tower that due to a lack of particularity, the exposure with Kurri in Period C ought be disregarded.

The standard presumption for Period B is therefore



Category 1 : 65 percent



Category 2 : 35 percent,  
 And for Period C is



Category 1 : 60 percent



Category 2 : 40 percent.

The Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005, Schedule 1, Clause 2 quotes from section 5 of the Law Reform (Miscellaneous Provisions) Act 1946 as the legal basis for the approach to apportionment.

Clause 2(2) of Schedule 1 of the Order is as follows:

(2) The phrase “responsibility for the damage” in section 5 (2) requires a 

comparison of the relative culpability of each tortfeasor in causing the damage. Alternatively put, the Court in making an apportionment is engaged in a consideration of the relative blameworthiness and causal potency of the negligence of each party.  These contribution provisions have become notorious for the conceptual and practical difficulties they engender.  In practical terms, in most cases a broad-brush approach is undertaken.  The aim is to arrive at an apportionment which is “…just and equitable…”.”

APPORTIONMENT AS BETWEEN DEFENDANTS

I am of the view that in the Period of the Plaintiff’s employment within Period B, the Category 1 defendants are Amaca, Wallaby Grip and CSR, for a period of 5 of the 6 years of employment ( that is 5 years with Woodleys and 1 year with Kurri). Kurri is the only Category 2 defendant ( for one year in this period).  I see no reason to vary the Standard Presumptions as to apportionment  of 65/35 between defendants within that period.

In respect of Period C ( for a period of 1 of a total of 7 years) there is one Category 1 defendant – Wallaby Grip and one Category 2 defendant –Kurri, and I see no reason to vary the Standard Apportionment of 60/40 for that period.

However I accept that the exposure with Kurri in both periods was more than likely less intense than that at Woodleys and doing the best I can, I am of the view that the Woodleys exposure was probably twice as intense as that at Woodleys.
Thus apportioning on that basis the relative time on risk (as loaded due to intensity of exposure ) would be 80% with Woodleys, 20% with Kurri, having taken inot account the causal potency and relative blameworthiness of each party.

Extensive submissions have been made by the parties as to the variations that I ought make and I have had regard to those submissions.

Of the Woodleys exposure in Period B, approx 90% is in the Hardie BI period and therefore is apportioned equally between Wallaby Grip as one defendant and Amaca and CSR as the other (joint ) defendant.  The remaining 10% is apportioned between Wallaby Grip and Amaca equally.

This calculates as follows:

Period B (Woodleys)

Wallaby Grip

80% x 0.5 = 40%

(Amaca/CSR

80% x 0.5 = 40% )
Hardie BI period 

Amaca
/CSR

90% x 40% = 36% (18% each)
Amaca


10% x 40% = 4%

Period B (Kurri)

Wallaby Grip

10% x 65% = 6.5%
Kurri


10% x 35% = 3.5%

Period C (Kurri)

Wallaby Grip

10% x 60% = 6%

Kurri


10% x 40% = 4%

I therefore determine that the apportionment is as follows;

Wallaby Grip 

52.5%

Amaca



22%
CSR



18%
Tower



7.5%











----------




100%

I have been asked to determine a single claims manager, therefore pursuant to s.61(3)(b) of the Regulations, I appoint Wallaby Grip as single claims manager.
Dated : 13 September, 2010
WENDY  STRATHDEE

Contributions Assessor
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