DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 338 of 2010
Between 

JOHN THOMAS PRIESTLEY
Plaintiff

AMACA PTY LIMITED (formerly James Hardie & Coy Pty Ltd)
First Defendant

AMABA PTY LIMITED (formerly Hardie-Ferodo Pty Ltd)
Second Defendant

FMP GROUP (AUSTRALIA) PTY LIMITED (formerly Bendix Mintex Pty Limited)

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendant and cross defendant, Amaca Pty Limited [“Amaca”], Amaba Pty Limited [“Amaba”] and FMP Group (Australia) Pty Limited [“FMP”] arises from a claim for compensation brought by John Thomas Priestley [“the Plaintiff”].

The defendants were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff and the Replies filed by the defendants.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendant in the context of section 3 of the Order.
The Plaintiff, who was born On 31 December 1942, and alleges in a Statement of Claim filed in the Tribunal on 13 December 2010 that he was exposed to asbestos dust and fibre in the course of his self employment between about 1982 and 2005 during which he was the owner and operator of Bribie Tyre & Auto Centre at Bribie Island, Queensland.  During this time the Plaintiff worked frequently with asbestos brake linings which had to be ground to size and also very frequently blew out brake drums with compressed air. The brake lining were manufactured by Hardie-Ferodo and Bendix.

Detailed information about this work is provided at page 18 - 21 of the Statement of Particulars, and it is stated that the Plaintiff used brake shoes by both Hardie-Ferodo and Bendix between 1982 and the late 1990s very regularly, basically on a daily basis. The Plaintiff states that he believes that the asbestos was no longer used in the Hardie Ferodo brake shoes from the mid 1980s which he said coincided with complaints about squeaking brakes.
The Plaintiff also alleges that between approximately 1976 and 1978 he performed renovation work on his holiday house and constructed a double garage at the property at Penguin Road, Culburra, NSW.  In the course of so doing, he used asbestos cement sheeting manufactured by James Hardie, and performed such work periodically throughout that time.   At page 17 of the Statement of Particulars it states as follows;
“It took me quite some time to complete the renovation and construction work as I only performed this on the weekends that we visited the holiday home and during the holiday periods but I did not spend all my time that I was down there working on the renovation work.  I only did it now and then.”

Then at Page 23 the Plaintiff states as follows;

“Doing the best I can, I believe my exposure to asbestos can be apportioned as follows;

(a)Home renovation and construction work – 5%

(b) Bribie Tyre & Auto Centre – 95%

Further at Paragraph 4.11 he states;

Doing the best I can, I estimate the percentage of my relative exposure to each product as follows;

(a) Home renovation and construction work

* Flat sheeting – approximately 35%

* Coverline – approximately 65%

(b) Bribie Tyre and Auto Centre

* Brake shoes from Hardie- Ferodo – approximately 20%
* Brake shoes from Bendix – approximately 80%.”
The first and second defendants filed a joint  Reply in the Tribunal on 5 July 2011 and I have had regard to that document and the contents therein.  They submit that all the defendants are Category 1 defendants and that Amaca’s liability is for the home renovations only which the Plaintiff has estimated at 5% and thus that ought be Amaca’s proportion.  I accept this submission.
With respect to the brake linings period they submit that it ought be calculated on a time on risk basis and that they are only on risk between 1982 and 1983 as well as FMP, representing 1 year of a total 17 years, which ought be apportioned between the two defendants.  They further submit that the balance of the 16 years ought be apportioned to FMP.

FMP filed a Reply on 6 July 2011 and submits that the Standard presumptions ought be varied to reflect the estimates of apportionment as provided by the Plaintiff in his Statement of Particulars.  I accept this submission, as in my view the Plaintiff is the best person to estimate his relative exposures.
The calculations are as follows;

Amaca 


5%

Amaba

95% x 20% = 19%

FMP

95% x 80% = 76%

 I therefore determine the apportionment as follows:

Amaca

5%

Amaba

19%

FMP

76%

I have been asked to determine a single claims manager, therefore pursuant to s.61(3)(b) of the Regulations, I appoint FMP as single claims manager.
Dated : 6 September, 2011
WENDY  STRATHDEE
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