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CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the worker’s respiratory system. 

The History of These Proceedings 

The Plaintiff in these proceedings, Power Technologies (“Power” – formerly known as  “ICAL”) was the only defendant in a claim made by one Michael James Muller (“Mr. Muller”). Those proceedings were number 8175/08 in the Dust Diseases Tribunal of New South Wales. Mr Muller’s claim was that he was exposed to asbestos dust and fibre while in the course of his employment with Power (or its predecessor ICAL) between 1961 and 1985. Those proceedings were heard urgently and his Honour Judge Kearns entered judgment against Power on 25 July 2008 in the sum of $252,525.45 plus costs. Mr. Muller died only a few days later on 28 July 2008. 
In the current proceedings, Power makes a claim for contribution or indemnity towards the amount it paid to Mr. Muller in those previous proceedings. Power commenced proceedings by Statement of Claim and sues Amaca Pty. Limited (“Amaca”) as First Defendant. 

Amaca has issued a Cross-Claim in these proceedings against CSR Limited for contribution to any amount Amaca might be found liable to pay to PT, on the basis of the “Hardies BI Partnership” which was in existence between 28 September 1964 and May 1974. For this period, Amaca seeks equal contribution from CSR Limited. 

Power also sues Wallaby Grip Limited (“WGL”) and Wallaby Grip (BAE) Pty. Limited (“BAE”). I intend to treat these two defendants as a single entity because WGL ceased operation on 30 September 1966 and BAE commenced operation the following day. They are serial, not concurrent, tortfeasors. 
The Facts of the Original Proceedings 

Mr. Muller had no exposure to asbestos except during his period of employment with ICAL. He started there in 1961. He worked as a general hand or storeman until about 1966 when he started work in the office. He worked in the office for the remainder of his period of employment and says that after 1973 he was not exposed to asbestos dust. I accept all those facts.
Accordingly, the relevant period of exposure is 1961 to 1973. There are no exact dates given. There is scant evidence about the frequency and intensity of exposure over that period, but from Mr. Muller’s affidavit which is annexed to the Replies in the current proceedings, he refers to there being “heaps” of dust in the factory in the early period at ICAL, and that he believed that the exposure in the factory was probably the biggest exposure that he had to asbestos dust (refer paragraph 24). 

Periods of Exposure 
My first task is to determine the periods of exposure. While there is not much evidence on the issue, I find that there was a greater frequency and intensity of exposure in the “earlier period” at ICAL which I find to be the period when Mr. Muller was working as a storeman or general hand, that is, the period 1961 to 1965. This I find is a period of 4 years. I will call it Period 1.
In the later period from 1965 to 1973 (8 years) there was lesser exposure. I will call this Period 2.
Doing the best I can on the limited material available, I find that 50% of Mr. Muller’s exposure occurred in Period 1 and 50% occurred in Period 2.  

Categories of Defendants
All parties agree that Power should be a Category 2 Defendant while all other parties are Category 1. However, there is a real issue about whether Power is also a Category 1 Defendant because it it is alleged it was an “installer” of asbestos products. 

Power alleges in its “Apportionment Statement” (paragraph 8.1) that it should not be a Category 1 Defendant but gives little reason why this should be the case. The other parties, Amaca, CSR and Wallaby Grip, deal with the issue more thoroughly and  uniformly submit that Power should also be Category 1 because ICAL made substantial profits from contracts to manufacture boilers for power stations (as per the annual reports annexed to the Wallaby Grip Reply). Indeed, in the annual accounts of 30 September 1964, in the Chairman’s Review on page 4, it is stated that: 

“The largest section of your company’s business is the design and manufacture of steam-generating units for power stations …” 
Mr. Muller’s description of his work is consistent with that statement. The boilers used copious amount of asbestos as insulation which by inference was part of the design. 
Pursuant to Clause 5 (2) (a) of the Standard Presumptions, a Category 1 Defendant includes a defendants who was an “installer” of asbestos products. Note 11 to Clause 5 (2) of the Standard Presumptions assists in defining an “installer” as follows:
“For example, the category of installer would include the designer and manufacturer of plant and equipment which included asbestos as part of its design, as well as a company which is engaged to install the plant in accordance with the manufacturer’s instructions.” 

I find that ICAL was a designer and manufacturer of plant which included asbestos as part of its design, and accordingly I find it is a Category 1 Defendant, in addition to being a Category 2 Defendant. 
Equal Contribution Between Defendants? 

There is only one Category 2 Defendant. 

There is more than one Category 1 Defendant. Each of them (apart from Power) submits that there should be a variable (that is unequal) contribution between them. 
In Mr. Muller’s affidavit he uses the Wallaby Grip catalogue and the Hardies catalogue to identify the products he saw in the store. However, his actual evidence about exposure is not sufficiently clear or detailed to allow me to be satisfied that Mr. Muller’s was exposed to the products of one manufacturer more than another. According to Clause 5 (4) of the Standard Presumptions, I am to treat each Defendant as equal in contribution unless satisfied that a variable contribution ought to apply. I am not so satisfied. 

Should the Standard Presumptions Be Varied? 

I am asked to vary the Standard Presumptions based upon the capacity, size and state of sophistication of ICAL, which no doubt was a large undertaking with 400 employees and constructing boilers for power stations. It certainly reported substantial profits
However, I do not accede to this submission because the Standard Presumptions are designed to take account of the relative state of knowledge of each of the broad categories of Defendants. All the Defendants are large, sophisticated entities and there is no basis, in my view, to alter the Standard Presumptions in the present case. 

Calculation of Apportionment 

Period 1 – 1961 to 1965 – 50 % of total exposure
I find that as a result of the Hardies BI Partnership that for the period 28.9.64 onwards, that the share which Hardies would otherwise carry in this claim, should be divided equally between Hardies and CSR. 

Accordingly, this period should be broken down into two periods – Period 1A and Period 1B – as follows: 

Period 1 A – 1961 to the start of the Hardies BI Partnership – 28.9.64 – say 3 years and Period 1B – from the start of the Hardies BI Partnership – until 1965 when Mr. Muller started working in the office – say 1 year. 

Accordingly, Period 1A (3 years) represents three quarters of the total of Period 1 or 37.5%. Period 1B is the balance of 50%, namely 12.5%. 
The whole period falls into Index period B in which Category 1 Defendants carry 65% liability and Category 2 carry 35%.  There are 3 Category 1 Defendants.

Apportionment over this period is as follows: 

	Power as Category 2 


	50% x 35% 
	17.5% 



	Power as Category 1 


	50% x 65% x one third 
	10.84%

	WGL - Category 1 


	50% x 65% x one third 
	10.84% 

	Amaca – Category 1 – Period 1A
	50% x 65% x one third = 10.83% x 75% (for CSR component) 
	8.12% 

	Amaca  –  Category 1 – Period 1B
	50% x 65% x one third x 25% = 2.70% divided equally between Amaca and CSR
	1.35%

	CSR – Category 1 – Period 1B

	Ditto
	1.35%

	Total
	
	50%


Period 2 – 1965 to 1973 – 50% of total exposure
The Wallaby Grip component should be divided by time – WGL operated until 30.9.66 – say one year of the eight year period.  BAE has the other seven years of the eight year period.

The whole period falls into Index period B in which Category 1 Defendants carry 65% liability and Category 2 carry 35%.  There are 3 Category 1 Defendants.

	Power as Category 2  


	35% x 50% 
	17.5%

	Power as Category 1
 
	50% x 65% x one third 
	10.83% 

	WGL - Category 1 


	50% x 65% x one third x one eighth 
	1.35%

	BAE – Category 1 

	50% x 65% x one third x seven eighths 
	9.48% 

	Amaca

	50% x 65% x one third split evenly with CSR 
	5.42% 

	CSR 


	50% x 65% x one third split evenly with Amaca 
	5.42% 

	Total
	
	50%


Combining Period 1 and Period 2 - Final Apportionments 

	Power 
	56.67%

	Amaca
	14.89%

	WGL
	12.19%

	BAE
	9.48%

	CSR 
	6.77%

	Total
	100%


Single Claims Manager 
I appoint Power as Single Claims Manager as it is the primary defendant as defined in Reg 61 of the Regulations.
DATED 20 December 2010 
JAMES T. KEARNEY
CONTRIBUTIONS ASSESSOR
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