IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT No. 8143 of 2008
PETER PATRICK PHILLIPS (as Legal Personal Representative of the Estate of the Late GORDON FRANCIS PHILLIPS)
Plaintiff
COCKATOO DOCKYARD PTY. LIMITED 
First Defendant 
COMCARE
Second Defendant
NESTLÉ AUSTRALIA LIMITED 
Third Defendant 

CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

The Plaintiff 
When these proceedings were originally commenced, the Plaintiff was one Gordon Francis Phillips. He died on 9 July 2008 and the conduct of the proceedings has been taken over by the legal personal representative of his estate, namely his son, Peter Patrick Phillips. For ease of reference the word “Plaintiff” in this Contributions Assessment refers to the deceased, Gordon Francis Phillips. 

The Plaintiff was born on 18 January 1919 and accordingly was 89 years of age at the time of his death. His asbestos exposure can be conveniently divided into two periods: 

Period 1 

For a little over 10 years the Plaintiff was employed by Cockatoo Dockyard Pty. Limited (“Codock”). For the first 18 months he worked as a labourer and after that qualified as a welder. He estimates that he spent 60% of his time in the workshop and 40% of his time working on-board naval ships. About 70% of the ships were Australian and 30% were foreign naval ships. During the first 18 month period he occasionally worked in the presence of laggers who were removing and replacing asbestos lagging. I infer he was exposed to and inhaled asbestos. When he was welding he used asbestos mats which released asbestos dust into the air due to the vibrations. Again he occasionally worked in the presence of laggers who were removing asbestos so that he could weld the pipes. On occasions he saw laggers mixing up asbestos powder with water and slapping it onto the pipes. Although some of these details are disputed by the First Defendant in its Reply, I accept the Plaintiff’s version because he had direct observation of these events. 

The Plaintiff was also present when laggers removed asbestos and he said it was always dusty where the laggers were working and because they were usually working in confined spaces, he could not help but to breathe in the asbestos dust. The Plaintiff says he also wore asbestos gloves which caused asbestos dust to be released into the air. 
Period 2

Between 1946 and 1983, the Plaintiff was employed by the Third Defendant, Nestlé Australia Limited (“Nestlé”) at its factory at Abbotsford, Sydney. For the first 10 or 11 years he worked as a welder. He was exposed to asbestos on a daily basis. He used sheets of asbestos on a daily basis which caused asbestos dust to be released into the air whenever these sheets were moved or handled. In addition, he was exposed in a tunnel underneath the factory where pipes were lagged with asbestos insulation. He would have to go into this tunnel regularly to carry out welding work which was very dusty. Tradesmen would remove the asbestos insulation to enable him to weld the pipes. He was often present when the insulation was replaced. He worked on pipes throughout the factory which were covered in asbestos insulation. From time to time workers would remove and replace the asbestos insulation and the pipes used to vibrate which caused asbestos to be released into the air. He says he had intermittent exposure to asbestos insulation on the pipes whenever he walked throughout the factory. 
He also worked in the boiler room and each of the boilers had asbestos insulation which would have to be removed by tradesmen to enable him to undertake his welding work. At times he was present when the asbestos insulation was replaced. It was very dusty during the removal and replacement of asbestos insulation. 

In about 1956 or 1957, he moved to refrigeration where he still had to go into the tunnel and into the factory from time to time. His exposure became only intermittent. 

The Plaintiff says that in about 1950 he undertook some home renovations which involved sawing four or five sheets of flat asbestos sheets. I accept this exposure was minimal and I intend to ignore it.  

The Plaintiff retired at the age of 64 and did not work from that date until his death. 

The Defendants 

CoDock says that it employed the Plaintiff between 25 January 1937 and 11 September 1946. I accept that admission as a more accurate record of his employment than the Plaintiff’s estimate. 
CoDock also disputes the intensity and duration of exposure. CoDock disputes various aspects of the Plaintiff’s allegations, e.g. whether the mats vibrated, whether they were replaced every six weeks, whether laggers mixed asbestos powder on-board or not and concerning the asbestos gloves. Nevertheless the disputes as to the evidence as of a relatively minor nature and I accept the Plaintiff’s factual assertions because he had the benefit of personal observation. Codock disputes that the deceased was exposed to asbestos continuously but does not give any acceptable reason to justify this.
Importantly, in accepting the Plaintiff’s factual assertions, I accept paragraph 12 of his affidavit dated 3 July 2008 that he was never provided with a mask nor warnings regarding the dangers of asbestos. This appears to be disputed in general terms in paragraph 3.8 of CoDock’s Reply. 

CoDock also says that the Second Defendant should be both Category 1 and Category 2. I accept that it should be a Category 2 Defendant on the basis that it owned and controlled the ships which were docked on which the Plaintiff worked. However, I do not accept that it should be a Category 1 Defendant. If it is to be asserted that the Commonwealth specified the use of asbestos at the dockyard on naval and Commonwealth owned vessels and supplied the asbestos, this aspect should be provable by documentary records, none of which have been produced. It is a bare assertion which I am unwilling to accept in the absence of some evidence attached to the Reply. 

The Second Defendant says all the defendants should be Category 2 and that the First Defendant’s contribution should be increased by 20 percentage points because (essentially) the duty of an employer is higher than that of an occupier. 
It also says exposure between the first and second periods should be equal, i.e. 50% each. 

The Third Defendant says that each of the defendants should be Category 2. Nestlé says that I should accept Dr. Breslin’s opinion at page 5.5 of his report of 31 March 20008 to the effect that 70% to 80% of his asbestosis is due to his time at Cockatoo Dockyard and 20% to 30% of his time at Nestlé. I do not accept this as it is unclear upon what facts it is based. 

Apportionment  
I find each of the defendants is a Category 2 Defendant. That is only significant for the first period where there is co-existing liability, in part. However, that liability should not be found to be 50% between the First and Second Defendants. The Second Defendant says, and I accept, that it could not be liable for the 60% of the time the Plaintiff spent in the workshop, nor for the 30% of his time on-board ship which was spent in foreign vessels. Accordingly, I am satisfied a variable contribution ought to apply (refer Cl. 5(4) Standard Presumptions - that defendants in the same category should be treated equally) on the basis of these facts.  I find the Second Defendant should only be liable for 40% of the liability in period 1 and further, I find that of that 40% the liability of the Second Defendant should be further reduced by three tenths 12% in total for the time spent on foreign vessels. However, the First Defendant should be found liable for this additional 12% because the Plaintiff was still in the course of his employment with it when he was working on the foreign vessels.. 
Accordingly, the calculations are: 

· First Defendant: 60%+12% = 72% of Period 1

· Second Defendant: 40%-12% = 28% of Period 1 
The Third Defendant is liable for the whole of Period 2. 

As to the apportionment between Period 1 and Period 2, I accept the First and Second Defendants’ assertions that despite the longer period of employment with the Third Defendant, the facts indicate that the exposure was lighter especially during the period 1956 to 1983 being the bulk of that employment period. The apportionment between the first and second periods should be 50% each. 

Calculations 

· First Defendant:
60%+12% = 72% x 50% = 36%
· Second Defendant: 
40%-12% = 28% x 50% = 14%

· Third Defendant:
50%

· Total


100% 

Final Apportionment: 

· First Defendant - Cockatoo Dockyard Pty. Limited 

36%
· Second Defendant - Comcare




14%

· Third Defendant -  Nestlé Australia Limited


50%

Single Claims Manager 
I have been asked to appoint a Single Claims Manager. In the circumstances, there is no “primary defendant” (refer Clause 61 (9)). Accordingly, I appoint the Second Defendant, Comcare, as Single Claims Manager pursuant to Clause 61 (4) (a) of the Regulation. 
DATED 12 February 2009
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