DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 365 of 2010
Between 

ELSIE MAY PETTINARI
Plaintiff

TRANSFIELD CORPORATE PTY LTD (FORMERLY TRANSFIELD PTY LTD)
First Defendant

DELTA ELECTRICITY
Second Defendant/First Cross Claimant
MACQUARIE GENERATION
Third Defendant/ Second Cross Claimant
POWER TECHNOLOGIES PTY LIMITED ( FORMERLY INTERNATIONAL COMBUSTION OF AUSTRALIA LIMITED)
First Cross Defendant to First and Second Cross Claims
ALSTOM AUSTRALIA LIMITED ( FORMERLY THE ENGLISH ELECTRIC COMPANY OF AUSTRALIA PTY LIMITED)
Second Cross Defendant to First and Second Cross Claims

AMACA PTY LIMITED ( FORMERLY KNOWN AS JAMES HARDIE & COY PTY LIMITED)

Third Cross Defendant to First and Second Cross Claims

WALLABY GRIP LIMITED

Fourth Cross Defendant to First and Second Cross Claims

WALLABY GRIP (BAE) PTY LIMITED ( in liquidation)

Fifth Cross Defendant to First and Second Cross Claims

WALLABY GRIP (NSW) LIMTED (in liquidation)

Sixth Cross Defendant to First and Second Cross Claims

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the parties, arise from a claim made for compensation brought by Elsie May Pettinari for her contraction of mesothelioma. Her claim is against the abovenamed defendants and cross defendants, Transfield Corporate Pty Ltd [“Transfield”], Delta Electricity [“Delta”], Macquarie Generation [“MacGen”], Power technologies Pty Limited [“PTech”], Alstom Australia Limited [“Alstom”], Amaca Pty Limited [“Amaca”], Wallaby Grip Limited [“WGL”], Wallaby Grip (BAE) Pty Limited [“BAE”], and Wallaby Grip (NSW) Pty Limited [“WGLNSW”].
The Plaintiff who was born on 19 November 1937 and was diagnosed with malignant peritoneal mesothelioma in 2006 alleges that she was exposed to asbestos dust and fibre when she washed her husband’s work clothes from about 1966 to about 1972.  the Statement of Particulars filed indicate that it is alleged that the Plaintiff’s husband, Amorino [“Rino”] commenced working for Transfield at power stations owned by the Electricity Commission of NSW in about 1966 or 1967 and that he worked at the power stations at the Vales Point, Munmorah, Liddell, Wangi and Bayswater power stations and for BHP and on a drag line at Singleton, and as a consequence of his work at the power stations his clothing was covered in asbestos dust and fibre which was inhaled by the Plaintiff when she washed his work clothes.

The cross claims filed by Delta and MacGen are in similar terms.  They seek contribution and/or indemnity from the cross defendants as set out in the documents, and I have had regard to the allegations contained therein.

I have had regard to the Form 1 Particulars and the attachments thereto and to the Replies filed by the defendants and cross defendants, and have considered all their submissions.

The Reply filed by Transfield submits that it is a Category 2 defendant and that the first, second, third, fourth, fifth and sixth cross defendants are Category 1 defendants.  They submit that there ought be the maximum variation against the second and third defendants on the basis of their respective actual knowledge and refer to authorities to support that proposition.
The Reply filed by Delta and the Reply filed by MacGen are in similar terms to each other.  They submit that They are Category 2 defendants only, as well as Transfield, PTech and Alstom.  They submit that PTech, Alstom, Amaca and the Wallaby defendants are Category 1 defendants.   They submit that there ought be the maximum variation made against various cross defendants as outlined in the Replies.

They further submit that there ought be a differentiation made between the various periods of time that Rino spent working at the various power stations, in particular at Vales Point, Munmorah and Liddell.  I have had regard to those submissions, but in light of the lack of particularity which the Plaintiff can provide as detailed in the Form 1, I do not accept that this is the appropriate approach.  I do not believe that I can confidently determine the times at which Rino worked at each respective power station named, and I therefore proceed on the assumption that Rino worked at all of those power stations in the period as outlined in the Form 1.
The Reply filed by PTech is in similar terms to that filed by Transfield and makes similar assertions and submissions.
There is no reply filed on behalf of Alstom, although appearances were filed on their behalf in both cross claims on 11 May 2011.

The Reply filed by Amaca submits that PTech, Alstom, Amaca and the Wallaby companies are all category 1 defendants and that Transfield, Delta, MacGen, PTech and Alstom are Category 2 defendants.  They submit that WGL and BAE have a shared liability, given that the two entities did not operate simultaneously and should therefore be treated as one entity.  They further submit that there ought be the maximum variation against the Category 2 defendants on the basis of the relationship between the Plaintiff and those defendants, the knowledge of those defendants and the steps taken or ought to have been taken by those defendants to minimize the risks of exposure to asbestos dust and fibre for persons such as the Plaintiff, and that all of those defendants ought be categorized as occupiers at the relevant times.
WGL, BAE and WGLNSW filed a joint Reply.  The Reply submits that WGL and BAE never operated simultaneously, as detailed in Amaca’s Reply.  The same submission is not made in respect of the operations of WGLNSW. The Reply deals with all three companies as one entity, but in my view this approach would not do justice to the parties.  WGL and BAE ought be dealt with as one, and WGLNSW as a separate entity.
They further submit that Delta and MacGen are both Category 1 and 2 defendants and that the Standard Presumptions ought be varied by the maximum against those defendants due to the actual knowledge of those defendants at the relevant times, and against Trasnfield due to their size and sophistication.  They refer me to witness statements in other proceedings which are attached to their Reply.  They also submit that the various periods at each power station can not be differentiated on the evidence in the Plaintiff’s Form 1.

Doing the best I can, having regards to all of the submissions contained within the Replies, I am of the view that Delta and MacGen fall within the definition of an installer as well as employer and as such ought be categorized as Category 1 and 2 defendants.  I do not see that the Standard Presumptions ought be varied in this matter as many of the issues raised by the parties in support of that contention are dealt with by the Standard Presumptions and as such have been factored in to those presumptions.  Transfield and all the cross defendants are category 1 defendants.

Thus I apportion liability as follows ( rounded):
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100%

SINGLE  CLAIMS  MANAGER

Pursuant to Clause 61 (3)(b) I appoint Delta as SCM, they being a primary defendant bearing one of the largest contributions.

Dated :21 June, 2011
WENDY  STRATHDEE

Contributions Assessor
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