DUST  DISEASES  TRIBUNAL  REGULATION 2007 

section 49

DDT No 17 of 2009
Between 
IAN MARTI N PETITH
Plaintiff

AMACA PTY LIMITED (FORMERLY JAMES HARDIE & COY LTD)
Defendant/Cross Claimant

COSMOPOLITIAN HOMES PTY LIMITED (ACN 000 518 543)
First Cross Defendant
MOOREBANK JOINERY PTY LIMITED (ACN 000 984 976) 
Second Cross Defendant 
SELTSAM PTY LIMITED

Third Cross-Defendant 
DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendant /cross-claimant and cross-defendants, arise from a claim made for compensation for contracting mesothelioma brought by Ian Martin Petith (“the Plaintiff”) against the Amaca Pty Limited (“Amaca”). The defendant, Amaca, has brought  cross claims against Cosmopolitiam Homes Pty Limited (“CHPL”), Moorebank Joinery Pty Limited, such cross-claim having been discontinued, and Seltsam Pty Limited (“Seltsam”). 
The plaintiff alleges two periods of exposure to asbestos dust and fibre.  The first period is in respect to his working for a number of employers constructing and erecting prefabricated garages between 1964 and 1971  - see pages 10 and 11 of Plaintiff’s Statement of Particulars (“the garage work”).  This work involved cutting, nailing, drilling and generally working with various asbestos products which the Plaintiff submits were ordered from and supplied by James Hardie & Coy.  Most of this work was performed outdoors but in the vicinity of at least another worker performing similar tasks. The Plaintiff states on page 10 of his Statement of Particulars, in respect of some of this work as follows;

“For the double garages especially, it was necessary to cut the corners of the corrugated sheets.  We always used a disc saw to do this and there was asbestos dust everywhere when we did this.  When cutting the sheet I held my breath and turned my head to the side.  The dust was so thick that neither myself or Neville could avoid breathing in the dust.  Normally we did the same work and we often worked in close proximity to each other.”
The second period of alleged exposure is in the course of his employment with CHPL (‘the Cosmopolitan work”)  between 1971 and 1984 – see pages 11 and 12 of  Plaintiff’s Statement of Particulars.  For the first two weeks of this employment the Plaintiff installed roller doors.  He then obtained work in the factory, and worked as a truck driver until about 1976.  In his Statement of Particulars he describes this work at page 11 as follows;
“During the period 1971 and 1976 I still had some exposure to asbestos dust, when I was delivering PC items to homes being built.  In particular, I recall having to cut Villaboard in kitchens and bathrooms from time to time in order to install the kitchen items and for the vanities in bathrooms.  I would have to sand the joins of the Villaboard either by hand or using block sanding.  This caused dust to be released into the air and because I was working in an enclosed space I couldn’t help breathing it in.  I estimate that during this period from 1971 to 1976 I was exposed to asbestos dust on a regular basis.”
The Plaintiff then states that after 1976 his duties became more diverse and he did some delivery work and ordering materials.  The asbestos cement building products were ordered from James Hardie & Coy.  He was still exposed to asbestos dust during this period he alleges when compressed asbestos cement sheets had to be cut for the bathroom areas of two kit homes and also as a consequence of loading and stacking the sheets.
The cross-claimant and the cross-defendants were unable to agree as to apportionment of liability and in accordance with Section 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).  The matter was referred to me and I received a copy of the Tribunal’s file on 20 January, 2010.

The parties have also been unable to agree a Single Claims Manager (“SCM”) and the Registrar has  requested pursuant to Section 61(3)(b) of the Regulations that a SCM be appointed.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendants in the context of section 3 of the Order.
In respect of the defendant/ cross claimant, Amaca;

The allegation against is one of supply during both periods. In it’s reply, Amaca submits that CHPL ought be classified as a Category 1 and 2 defendant on the basis that they were also an installer of asbestos.  They further submit that there ought be a 20% variation of the Standard Presumptions in their favour on the basis of warning labels which they submit were placed on their product or packaging from 1978.
In respect of the fisrt Cross defendant, CHPL;

The allegation against CHPL is of employment in the Cosmopolitan period.

CHPL in it’s Reply submits that they are a Category 2 defendant only and that whilst the Standard Presumptions should not be varied, the exposure with them was  minimal.
CHPL makes detailed and helpful submissions as to the application of the standard presumptions and I have had regard to those submissions.

In respect of the second cross- defendant, Moorebank Joinery Pty Ltd;
The cross claim against this cross defendant was discontinued by consent.

In respect of the third cross-defendant, Seltsam;

The allegation against Seltsam is of supply of Villaboard in the Cosmopolitan period.
In its Reply, Seltsam submits that it supplied and manufactured Villaboard between 1867 and 1974, and that Amaca commenced production of Villaboard in August 1977. I have had regard to the helpful submissions as to the application of the Standard Presumptions and the relevant time periods.

STANDARD  PRESUMPTIONS

In accordance with the standard presumptions, it seems to me that the relevant periods in the index contained within Section 5 of the Order that the Claimant’s exposure falls within Period B and C.   The standard presumption if therefore

Period B

Category 1 : 65 percent
Category 2 : 35 percent

Period C

Category 1: 60 percent




Category 2 : 40 percent

The garage period falls within Period B and is approximately 7 years out of a total of 20 years (35% of total exposure).  I am of the view that as there is no employer for this period, and the allegations are in respect of Amaca only, they ought be liable for this period.
In respect of the Cosmopolitian period, I am of the view that CHPL was a Category 2 defendant and Amaca and Seltsam were Category 1 defendants.

This time frame falls partly in periods B and C.  Period B in my view is 8 years of a total of 20 years (40% of total exposure) and Period C is 5 years of  total 20 years (25% of total exposure).  

However I am of the view that the exposure that falls within the Cosmopolitan period was probably more intermittent but still regular and moderate, but thus less than the exposure in the garage period.  I am also of the view that towards then later parts of the Cosmopolitan period, the Plaintiff’s exposure was decreasing.

Doing the best I can, and allowing for the relevant dates of supply and manufacture, of warnings and of the job descriptions, it seems to me to allow all of the Cosmopolitan period as Category B only.  This in my view also takes into account all the relevant matters in the Standard Presumptions, which I do not propose to vary.
I am of the view that the defendants fall into the respective categories as follows;

Category 1 : 
Amaca Pty Limited



Seltsam Pty Limited

Category 2 :
CHPL
In accordance with section 5(5) of the Order and having taken into account the Factual Considerations in clause 3 I am of the view that there are not any special or unusual features or facts put before me that cause me to alter that standard presumption in respect of category 1and 2 as I accept that in this case it strikes an appropriate balance between the relative defendants.

I thus calculate as follows:

The garage period
Amaca 

35%

The Cosmopolitan period

CHPL


65% x 35% = 22.75%

Amaca


65% x 65% x 0.5 = 21.125%

Seltsam

65% x 65% x 0.5 = 21.125%

Therefore  I determine the apportionments as to contribution are as follows:


Amaca Pty Limited




56.125 %


Seltsam Pty Limited




21.125 %


CHPL






22.75 %









---------









100 %

SINGLE  CLAIMS  MANAGER

Pursuant to Division 7, Section 61 (3)(b) I select Amaca as SCM.

Dated : 22 January 2010
WENDY  STRATHDEE

Contributions Assessor
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