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AMENDED CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar of the Dust Diseases Tribunal has referred this matter to me as Contributions Assessor in accordance with Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.  I have been asked to make a determination and, in accordance with Section 61(3)(b) of the Regulations, to appoint a single claims manager.

By virtue of the provisions of Clause 49(4) of the Regulations I am to make that determination on the assumption that the defendants are liable and solely on the basis of:


(a)
The plaintiff’s Statement of Particulars and the defendants’ replies on the claim; and


(b)
Standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette, being the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005; 

FACTS

The plaintiff Murray Joseph Pearson (who was born on 9 March 1949) is suffering from the disease of malignant pleural mesothelioma.  He has worked as a fitter and turner or maintenance engineer throughout his working life and has identified two periods of employment during which he was exposed to asbestos dust or fibre.  Those employers were the first defendant (Queensland Alumina Limited) from about 1972 to 1976 when he worked as a maintenance fitter and the second such employer being John Thompson (Australia) Pty Limited/ NEI John Thompson Pty Limited from 1976 to 1984 when he worked as a leading hand fitter.  The first defendant concedes employment but says that the period of employment was from 25 May 1970 to 8 November 1972 which I accept as being the accurate dates.  During the period of the plaintiff’s employment with the first defendant he says that he had regular contact with insulation particularly by way of lagging of boilers, turbines and associated pipe work with insulation material containing asbestos.  The plaintiff recalls this lagging being in the form of pre-formed half-pipe sections and hardened composition that looked like plaster of Paris.  He says he was often present when lagging was removed and was exposed to the dust that was thereby created.  Additionally lagging fell to and remained on the ground and was walked over by other workers including himself.  The plaintiff has estimated that approximately 80% of his total exposure to asbestos occurred during his employment with Queensland Alumina (the first defendant).  The first defendant has submitted that this estimate should be varied by reason of the fact that the plaintiff was only employed for a period of 2 ½ years instead of the period of approximately 4 years which he recalled.  However the plaintiff’s estimate of total exposure is not expressed to be referrable to the particular length of his employment but is his recollection of the proportion of his exposure in his working life overall.  It is to be noted that in neither of the employments referred to has the plaintiff alleged that his exposure to asbestos was of a continuous nature.  For this reason, and bearing in mind the directives contained in the standard presumption I do not see any basis for qualifying the plaintiff’s assessment of exposure.
The plaintiff has been unable to identify the manufacturer or supplier of any of the insulation products to which he has referred other than by way of description.  The first defendant has stated that products supplied by Amaca and by Bells Asbestos (Wallaby Grip Pty Limited) were used in the alumina plant.  The first defendant has annexed to its Reply a verified Statement of Particulars by a Mr Robert Stone who worked in insulation for a number of employers which included Bells Asbestos.  He identifies the Queensland Alumina plant as being a massive site that required regular maintenance and repair and much of his work for Bells between 1965 and 1978 was carried out at that site. He says that in addition to Bells’ products he also used James Hardie products being half pipe sections and asbestos slurry which were clearly labelled with the James Hardie logo.  
As to the second period of employment identified by the plaintiff, namely with John Thompson (Australia) Pty Limited the plaintiff has stated that he worked as a leading hand fitter on the construction of No 3 and No 4 units in the new power station at Gladstone in Queensland. He also worked for that company at the Wallerawang Power Station and refers to a particular part of that job as involving the laying of 3 kilometres of fibro piping.  He has identified these pipes as being manufactured by James Hardie & Co Pty Limited as each pipe was branded with the Hardie name and logo.  The laying of these pipes involved the machining and cutting of the pipes by the contractor involved and the plaintiff worked in close proximity to these contractors over the period of some 4 – 6 months. This work was identified by the plaintiff as being the only exposure to asbestos during the period of employment with John Thompson Australia Pty Limited and he has estimated his exposure in that employment as 20% of his total exposure. Amaca is the only defendant involved in this particular period of exposure.
APPLICATION OF STANDARD PRESUMPTIONS

It has been contended by the second defendant and cross claimant Amaca that the first defendant should be treated as both a Category 1 and Category 2 defendant.  This contention is strongly disputed by the first defendant on the basis that any use of asbestos was purely incidental to its’ main business.  It has been pointed out that this defendant is a large and sophisticated organisation and although the first defendant does not dispute that it had constructive knowledge it does dispute actual knowledge.  There is insufficient evidence that the first defendant was directly involved in the installation of asbestos other than through contractors and, taking into account note 13 to clause 5(6) of the Standard Presumptions, I am not satisfied that it should be treated as a Category 1 defendant as well as a Category 2 defendant as the employer of the plaintiff. It is the only defendant in that Category.
VARIATION TO THE STANDARD PRESUMPTION
The plaintiff’s exposure falls into two distinct periods of employment and exposure which are as follows:
Period 1:  25 May 1970 to 8 November 1972;

Period 2:  1976 to 1984;
All parties agree that it is appropriate to assess this matter on the basis of those two distinct periods. Amaca is the only defendant involved in Period 2 and there is no question of variation during that period I have already indicated my view that the plaintiff’s estimates of exposure should be accepted resulting in 80% being apportioned to Period 1 and 20% to Period 2.
As to period 1 there are four category one defendants involved. Clause 5(4) of the standard presumptions directs that all defendants in a category are to be treated equally unless the assessor is satisfied that variable contribution ought apply.

So far as Amaca and CSR are concerned I note that the Hardie-BI partnership operated between 1964 and 1974 and it is reasonable to assume that products of the partnership would have been in use during period 1. Accordingly, I consider  that Amaca and CSR should be treated equally.
So far as the Wallaby Grip entities are concerned there is evidence that both were involved with work at the first defendant and should be treated equally.

In the result, I conclude that there is no basis for varying the standard presumption and all four category one defendants should be treated equally.
CALCULATION OF APPORTIONMENT

Period 1  (80%)

Amaca 
  80% x 65% ÷4 = 13%
Wallaby Grip (BAE)
  80% x 65% ÷4 = 13%

Wallaby Grip (NSW)
  80% x 65% ÷4 = 13%

CSR
  80% x 65% ÷4 = 13%

Queensland Alumina



28%
Period 2  (20%)

Amaca



 20%
SUMMARY OF DETERMINATION
First Defendant 




28%

Second Defendant
13%+20%


33%

First Cross Defendant




13%

Second Cross Defendant




13%

Third Cross Defendant




 13%

Total




100%
Appointment of Single Claims Manager

 I appoint the defendant  Amaca Pty.Ltd.  as the Single Claims Manager in accordance with Clause 61(5) and Clause 61(9) of the Dust Diseases Tribunal Regulations 2007.
Dated:       23  February 2011
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