DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 8 of 2011
Between 

IRENE PARNELL AS EXECUTRIX OF THE ESTATE OF THE LATE STAFFORD PARNELL
Plaintiff

AMACA PTY LIMITED
First Defendant

CALTEX AUSTRALIA PETROLEUM PTY LTD(FORMERLY AMPOL PETROLEUM LTD)
Second Defendant

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the parties, arise from a claim made for compensation brought by Irene Parnell [“the Plaintiff”] as executrix of her late husband, Stafford Parnell’s [“the deceased”] estate.  The claim is brought against  Amaca Pty Limited [“Amaca”] and Caltex Australia Petroleum Pty Ltd ( formerly Ampol Petroleum Ltd) [“Ampol”].

The deceased, who was born on 12 September 1947 and was diagnosed with epitheloid mesothelioma in March 2010 and passed away on 3 February 2011.  The Amended Statement of Claim filed on 16 May 2011 alleges that the deceased was exposed to asbestos dust and fibre during the course of his employment with Ampol  between 1967 and 1984, in Balmain, Adelaide and North Sydney.  It is further alleged that the deceased was exposed to the products manufactured and/or supplied by Amaca in the course of assisting his father with the construction of a fence at the family home in Beecroft  in about 1967.
The defendants were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff and the Reply’s filed by the defendants.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Form 1 Particulars and the attachments thereto and to the Replies filed by the defendants, and have considered all their submissions.

The Reply filed by Amaca makes a primary submission that they are an innocent defendant pursuant to  clause 53 of the Dust Diseases Tribunal Regulation 2007.  They make an alternate submission that the apportionment ought be on a “time on risk” basis, in that the work that the deceased did with his father was done on the weekends and did not involve more than a few weekends erecting a 100m fence.  On that basis they submit that they ought be apportioned 5% and Ampol 95%.
Having regard to the Order, I am of the view that I must apportion a share to Amaca, despite it’s primary submission that it is an innocent defendant.

In the Reply filed by Ampol it is submitted that Amaca are a Category 1 defendant and Ampol are a Category 2 defendant.  They submit that the deceased was exposed to an unidentified fibre for about 9 months after he commenced in 1967 as a mail boy and he then left Ampol and undertook a TAFE course, and was again exposed after having been re-employed in the Ampol finance section whilst maintenance work was being undertaken.  They further dispute the period and fact of exposure whilst the deceased was in Adelaide on the basis that they dispute that he was required product in tanks and mobile tankers.

They submit that the Standard Presumptions should be varied to reduce the contribution to be made by Ampol, and relies on the documents and photographs attached to the Reply.  I have had regards to all of those documents.  They finally submit that the apportionment ought be 85% Amaca and 15% Ampol.

Doing the best I can, having regards to all of the submissions contained within the Replies, I am of the view that a “time on risk” is most appropriate in this matter.  With respect to the submissions made by Ampol, I do not read the affidavit if the deceased as indicating that after his period of nine months as a mail boy, he left Ampol.  He states at paragraph 9, 

“I worked in the mail room for about 9 months.  The site was not at all clean there was always dust being blown around.  The terminal has been closed and the building demolished.  During this time I did a couple of years accountancy at Meadowbank TAFE.”
In my view this suggests that there was not a break in the deceased’s employment, and that even when he was transferred to the finance section he would still travel about the terminal on a daily basis.  He does however state that whilst he was there before moving to Adelaide, he did not recall any maintenance going on there.
At paragraph 12 of the affidavit the deceased deposes to his work in Adelaide between 1974 and 1978 and states as follows;

“…I remember there were pipes between the different sections and various tanks which were covered or wrapped with a light coloured material.  I spent a great deal of time in the terminal yard and around the covered pipes.  Maintenance work was always going on around the terminal whilst I was there.  I remember it was a dusty area and the pipe covering was one of the few thinks that produced a light coloured dust.”
It seems to me that whilst in the employment of Ampol, the deceased was regularly exposed to asbestos whilst a mail boy for nine months and whilst in Adelaide.  He may have had intermittent exposure during the period in between.  The period of building a fence is described in the replies to a request for further and better particulars as “over several weekends”, cutting and nailing fibro sheets and tidying up.

Doing the best I can on the information before me, it seems that a just and equitable apportionment would be as follows;

Amaca





10 %
(Ampol) Caltex



90 %






-------







100%

SINGLE  CLAIMS  MANAGER

Pursuant to Clause 61 (3)(b) I appoint Caltex as SCM, they being the defendant bearing one of the contribution.

Dated :24 August, 2011
WENDY  STRATHDEE

Contributions Assessor
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