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M. McDermott Esq

Barrister at Law

8th Floor Selborne Chambers 
174 Phillip Street

Sydney.  N.S.W. 2000
IN THE DUST DISEASES TRIBUNAL OF NEW SOUTH WALES

DDT No. 250 of 2010
CONTRIBUTIONS ASSESSMENT

Referral
The Registrar has referred this matter to me pursuant to clause 51(3) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the two remaining defendants and the cross-defendants to each of the cross-claims herein.
The determination is to be made on the papers, on the assumption that each of the defendants is liable and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).

Pursuant to clause 47(1) of the Regulation the term “defendant” includes a reference to “cross-defendants”.

Pursuant to clause 49(4) of the Regulation the determination must be made solely on the basis of the plaintiff’s statement of particulars and the defendants’ replies on the claim and cross-claims respectively and the Standard Presumptions noted above.

The papers

In this matter I have had regard to the contents of the following documents:
1. The plaintiff’s amended statement of particulars filed 13 December 2010.
2. Reply of State of New South Wales (third defendant) filed 14 February 2011.

3. Reply of Eraring Energy (fourth defendant) filed 14 February 2011.

4. Reply of Rolls Royce Australia Limited to first cross-claim filed 28 March 2011.

5. Reply of Amaca Pty Limited to first and second cross-claims filed 25 March 2011.
6. Reply of Wallaby Grip Limited to first and second cross-claims filed 29 March 2011.

7. Reply of Power Technologies Pty Limited to first cross-claim filed 17 March 2011.

I note that the plaintiff has discontinued proceedings against the first and second defendants and no replies have been filed by either of those parties.
The plaintiff’s particulars
In his amended statement of particulars, the plaintiff asserts that for about five months in the first half of 1947 he worked as an electrical assistant at a cement manufacturing plant at Charbon in New South Wales where he had minimal exposure to asbestos.  He also asserts working as a process worker in the manufacture of electrical appliances for about five months in the second half of 1947 where he was required to cut and press sheets of asbestos when assembling electric irons and other such appliances.  The plaintiff estimates that he spent about one week in this period working on the cutting press.  
All parties have treated the plaintiff’s exposure, such as it was, in 1947 as of relatively minimal significance and for the purposes of my task I have adopted the same approach and exclude such exposure from my calculations.
On 5 January 1948 the plaintiff obtained employment with the then New South Wales Government Railways working initially as an apprentice electrical mechanic and later as a full-time electrical mechanic at railway workshops both at Eveleigh and Chullora.
The plaintiff describes working on the running of electrical cables in asbestos troughs which consisted of asbestos fibro cement sheets formed into troughs.  The troughs had loose fibrous material inside and out and this material would be liberated into the atmosphere as he dragged cables through the troughs.  The plaintiff did this type of work for about two years during his apprenticeship.
The plaintiff describes additional exposure in the Sydney underground rail system where he would be present carrying out work as trains passed by often applying their brakes which would give off dust and fumes.  At that time the trains were fitted with Hardie-Ferodo brake pads and the plaintiff asserts exposure to asbestos materials from this source.
The plaintiff says that in 1955 he was transferred to Wallerawang as a signal electrician and had very little if any exposure to asbestos dust or fibre from then until 1966 when he obtained other employment.

Between 1966 and 1996 the plaintiff was employed by the Electricity Commission of New South Wales initially at Wallerawang Power Station where he worked as an electrical fitter.  He worked around, under or on top of boilers and in close proximity to other employees who were removing and replacing asbestos lagging on pipe work.

On a regular basis he walked through an area where asbestos lagging was stored.  He often had to remove and check temperature detectors on piping which had been covered with lagging and this also led to the release of asbestos dust into the atmosphere.
The plaintiff asserts that during the 1980s the power station was systematically disposing of asbestos within the old power station building and efforts were made to encapsulate the affected areas in plastic sheeting to contain dust.

The plaintiff says that at that time there were test results coming back to the station showing the presence of airborne asbestos fibres in the work areas notwithstanding the safety procedures carried out.

The plaintiff says that cartridge masks were made available at the power station from the mid 1970s onwards although there was no requirement to use them. 

The plaintiff maintains that he was last exposed to asbestos at the Wallerawang Power Station in 1996 just before he retired.
He also describes using building materials containing asbestos to renovate his home in the early 1970s.  He estimates that he spent about eight hours in total working with asbestos cement fibro when carrying out the renovations.

In summary, the plaintiff in particular alleged exposure to materials containing asbestos in the following employments and for the following periods:

1. New South Wales Government Railways (third defendant) – 
January 1948 to December 1954 (inclusive)



364 weeks
2. Electricity Commission of New South Wales (fourth defendant)
 – 28 March 1966 to 29 February 1996




1560 weeks
1924 weeks
Third Defendant’s reply

The third defendant admits employing the plaintiff from 5 January 1948 to 25 March 1966 but otherwise makes no admission regarding the plaintiff’s exposure to materials containing asbestos during his employment.

The third defendant also admits being the occupier of the premises at Eveleigh and Chullora where the plaintiff worked for it during the period noted above.
Fourth Defendant’s reply
The fourth defendant admits employing the plaintiff for the period noted above and further admits that the plaintiff may have been exposed to asbestos dust and fibre in the period 1966 until 1975.
The fourth defendant denies significant exposure from 1975 partly relying on asbestos safety guidelines adopted by the Electricity Commission of New South Wales from 25 November 1974 onwards.

The fourth defendant also attaches a test report showing the results of airborne testing during the removal of lagging from number 1 and number 2 turbines at Wallerawang on 26 February 1979 showing nil or very minimal concentrations of asbestos fibres at that time.

The fourth defendant admits being the occupier of Wallerawang Power Station during the period of his employment and further asserts that between 1969 and 1975 construction sites at the power station were occupied and controlled by contractors and sub-contractors to ICAL (now Power Technologies – fourth cross-defendant to first cross-claim).
Periods of exposure

I find that the plaintiff was exposed to asbestos dust, particles and fibres in the course of his employment with the New South Wales Government Railways (now State of New South Wales) between 5 January 1948 and 31 December 1954 after which time he was transferred to Wallerawang where he worked as a signal electrician and had very little if any exposure to asbestos dust or fibre.

The fourth defendant concedes that the plaintiff may have been exposed to asbestos dust and fibre during his employment at Wallerawang Power Station from 1966 until 1975.
The plaintiff in his history to the Dust Diseases Board asserted that he had worked on tools until 1975 when he became a foreman and did not have the same physical contact with many of the materials and equipment in that role compared with previously.

Document 3 annexed to the reply of Eraring Energy records that the plaintiff was appointed a foreman grade 7 on 5 September 1977.
Having regard to asbestos safety guidelines adopted by the fourth defendant from late 1974 I find that the plaintiff in the course of this employment with the former Electricity Commission of New South Wales at Wallerawang Power Station was exposed to asbestos dust, particles and fibres between 28 March 1966 and 31 December 1974.
In summary, I find that the plaintiff was exposed to asbestos dust, particles and fibres in the following employments and for the following periods:

1. New South Wales Government Railways (now state of New 
South Wales – third defendant) – 5 January 1948 to 31 December 1954
364 weeks

2. Electricity Commission of New South Wales (now Eraring Energy - 
fourth defendant) – 28 March 1966 to 31 December 1974


456 weeks
820 weeks

The first period (5 January 1948 to 31 December 1954) represents 44.4% of the plaintiff’s total period of exposure.

The second period (28 March 1966 to 31 December 1974) represents 55.6% of the plaintiff’s total period of exposure to asbestos dust, particles and fibres.

The first period (44.4% of total)

In this period, the plaintiff has only sued the State of New South Wales in respect of his employment at the New South Wales Government Railways.
The state of New South Wales has filed a cross-claim seeking contribution from Amaca Pty Limited and Wallaby Grip Limited as manufacturers and suppliers of products containing asbestos to the third defendant.

The plaintiff alleges that he has developed asbestosis as a consequence of his exposure to asbestos during his working life.

Asbestosis is a divisible disease and typically a “time on risk” approach is adopted when apportioning liability for this condition.  Clause 5 of the Standard Presumptions provides that for period A (being exposures occurring before 1 January 1961) category 1 defendants bear 75% culpability in respect of a given period and category 2 defendants bear 25% responsibility.
Category 1 defendants include “… corporations, authorities and legal entities who engage in a business which relates to the period of exposure and which can be described as miners, manufacturers, suppliers and/or installers of asbestos or of products, plant and equipment which contained asbestos…”

Category 2 defendants include all other defendants including employers, occupiers and users of asbestos.

Note 10 to clause 5(2) of the Standard Presumption helps to refine the type of defendant which should be included in category 1.

Note 11 specifies that “the category of installer would include the designer and manufacturer of particular plant or equipment which included asbestos as part of its design, as well as a company which is engaged to install the plant in accordance with the manufacturer’s instructions.

In relation to the first period, the third defendant denies that it should be considered a category 1 defendant and asserts that it should be treated as a category 2 defendant only because, inter alia, the plaintiff has sued the state as employer only in respect of the first period.

The plaintiff’s particulars make no allegation that he was exposed to asbestos particles, dust and fibres in circumstances where the third defendant was engaged in some manufacturing activity (eg construction, maintenance or refurbishment of steam locomotives).
The type of exposure alleged by the plaintiff is more consistent with the third defendant being characterised as an employer rather than a manufacturer and accordingly I accept that the third defendant should be considered a category 2 defendant.

Amaca and Wallaby Grip Limited are category 1 defendants and for this period the Standard Presumptions require liability to be apportioned as follows:

First period 364 weeks – 44.4% of total exposure

	Category
	Defendant
	Liability
	Calculation
	Apportionment

	1
	Amaca Pty Limited

Wallaby Grip Limited
	75%
	44.4% x 75% ÷ 2
	16.65%
16.65%

	2
	State of New South Wales
	25%
	44.4% x 25% x 1
	11.1%


The second period (55.6% of total)
In this period, the plaintiff has sued Eraring Energy as successor to the Electricity Commission of New South Wales in respect of his employment at Wallerawang Power Station.
Eraring Energy has filed a cross-claim seeking contribution from Rolls Royce Australia Limited (formerly known as John Thompson (Australia) Pty Limited) (hereinafter “Rolls Royce”), Amaca Pty Limited (formerly known as James Hardie & Coy Pty Limited) (hereinafter “Amaca”), Wallaby Grip Limited (hereinafter “Wallaby Grip”) and Power Technologies Pty Limited (formerly known as International Combustion of Australia Limited) (hereinafter “PT”).
Rolls Royce is joined on the basis that it designed and installed boilers and associated plant at Wallerawang Power Station between 1957 and 1965.  Eraring says it was an integral part of the design of the boilers and associated plant that they be insulated, sealed and/or packed with products containing asbestos dust and fibres.
Eraring submits that Rolls Royce should be placed in category 1 as a supplier of asbestos products, a designer of plant and equipment which contained or required asbestos and manufacturer of plant and equipment which contained or required asbestos.

In its reply, Rolls Royce takes a preliminary point that no maintainable cause of action has been pleaded against it.

The Standard Presumptions require me to assume that each of the defendants is liable and accordingly I disregard this point.

Rolls Royce further submits however that the design of Wallerawang Power Station was developed by Eraring Energy in conjunction with its consulting engineers and annexes documents in support of the proposition that Eraring Energy specifically requested the installation of asbestos insulation in the boilers rather than available alternatives.

Rolls Royce submits that in light of this material Eraring Energy should be characterised as a category 1 defendant (because of its integral involvement in the design and construction of Wallerawang Power Station) and also in category 2 (in its capacity as occupier of the premises and employer of the plaintiff).

I am satisfied that Eraring Energy should be characterised as both a category 1 and category 2 defendant in respect of the second period.

Eraring Energy has joined Amaca as a cross-defendant on the basis that Amaca was a supplier of products containing asbestos to Eraring Energy and various contractors engaged in constructing Wallerawang Power Station.
Whilst not conceding that Amaca manufactured the products referred to in the plaintiff’s amended statement of particulars, Amaca does concede that it should be characterised as a category 1 defendant for the purpose of the Standard Presumptions.

Eraring Energy has also joined Wallaby Grip as a cross-defendant based on that company having been a supplier of products containing asbestos which were used in the construction and ongoing maintenance of the boilers and associated plant at Wallerawang Power Station.

Whilst not conceding that the plaintiff was exposed to asbestos dust and fibres liberated from products manufactured or supplied by it, Wallaby Grip does concede that it should be characterised as a category 1 defendant for the purposes of the standard presumptions.

Eraring Energy submits that the fourth cross-defendant (PT) should be characterised as both a category 1 defendant (supplier, designer and installer of products containing asbestos) and also a category 2 defendant in that it was in occupation of the Wallerawang C Station from 1970 to 1975 and later during the construction of the unit 8 boiler.

In its reply, PT denies being an occupier of any portion of the Wallerawang Power Station at any time.  PT further submits that the plaintiff in his particulars has not provided any detail regarding areas in the power station where he was exposed to asbestos dust, particles and fibres.

PT concedes that it was involved in the construction of boiler units 7 and 8 at Wallerawang which were commissioned in 1976 and 1980 respectively.  PT joins with Eraring Energy in submitting that no asbestos was used in connection with the construction of boiler unit 8 and further asserts that it is not clear that asbestos in significant quantities was used in construction of boiler unit number 7.
It further submits that there is no evidence that the plaintiff was ever exposed to or came into contact with asbestos emanating from products supplied or installed by it.

The Standard Presumptions require me to assume that each defendant is liable and accordingly I make that assumption in respect of PT.

PT submits that it should be a category 1 defendant and disputes that it should be considered a category 2 defendant (as an occupier).

I am satisfied that PT should be characterised as a category 1 defendant for the purposes of the Standard Presumptions.

I am not satisfied that PT was an occupier of Wallerawang Power Station in any manner relevant to the plaintiff’s allegations of exposure to asbestos dust, particles and fibres.

The plaintiff’s particulars do not allege being present at any construction site on the power station between 1966 and 1975.

Clause 5 of the Standard Presumptions provides that for period B (exposures occurring between 1 January 1961 and 31 December 1978) category 1 defendants bear 65% responsibility in respect of a given period and category 2 defendants bear 35% responsibility.  For the second period, I consider that Eraring Energy, Rolls Royce, Amaca, Wallaby Grip and PT are category 1 defendants.  Eraring Energy is also a category 2 defendant.  For this period the standard presumptions require liability to be apportioned as follows:

Second period - 456 weeks – 55.6% of total exposure

	Category
	Defendant
	Liability
	Calculation
	Apportionment

	1
	Eraring Energy
	65%
	55.6 x 65% ÷ 5
	7.228%

	
	Rolls Royce
	
	
	7.228%

	
	Amaca
	
	
	7.228%

	
	Wallaby Grip
	
	
	7.228%

	
	PT
	
	
	7.228%

	2
	Eraring Energy
	35%
	55.6 x 35%
	19.46%


For the second period (55.6% of total exposure) the Standard Presumptions produce the following apportionment:
1. Eraring Energy – 19.46 + 7.228 = 
26.688%

2. Rolls Royce – 



7.228%

3. Amaca




7.228%

4. Wallaby Grip



7.228%

5. PT




7.228%

Variations of Standard Presumptions
All parties have made submissions to the effect that the Standard Presumptions should be varied in such a way as, in effect, to reduce the impact of the Standard Presumptions on that particular party.

Detailed submissions have been made, all of which I have considered carefully.

In considering those submissions I have had regard to clause 5(6) of the Standard Presumptions.

All of the defendants in this matter were large sophisticated entities which had the resources and the technical expertise which should have allowed them to be aware of and take proper steps to protect persons such as the plaintiff from the consequences of inhaling asbestos dust, particles and fibres.

The New South Wales Government Railways in the early 1950s was probably the largest employer in the country whilst all other defendants were very large entities engaged in the construction of power stations.

I am not persuaded that there should be any variation to the Standard Presumptions in this matter.

Summary

In respect of the first period, the Standard Presumptions require liability to be apportioned as follows:

1. Amaca Pty Limited – 16.65%

2. Wallaby Grip Limited – 16.65%

3. State of New South Wales – 11.1%

In respect of the second period the Standard Presumptions require liability to be apportioned as follows:

1. Eraring Energy – 26.688%

2. Rolls Royce – 7.228%

3. Amaca – 7.228%

4. Wallaby Grip – 7.228%

5. PT – 7.228%

In respect of the whole of the period of exposure alleged by the plaintiff, the Standard Presumptions result in the following apportionment:

1. Eraring Energy – 26.688%

2. Amaca – 23.878%

3. Wallaby Grip – 23.878%

4. State of New South Wales – 11.1%

5. Rolls Royce – 7.228%

6. PT – 7.228%

I appoint Eraring Energy the single claims manager.

……………………………..
Mark McDermott
8th Floor Selborne Chambers
Dated:  15 April 2011
