DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 38 of 2009
Between 

GLEN NICHOLSON
Plaintiff

AMACA PTY LIMITED (under NSW administered winding up)
Defendant/Cross Claimant
HARRY DAINES PTY LTD

Cross Defendant

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendant and cross defendant, Amaca Pty Limited [“Amaca”] and Harry Daines  Pty Limited [“Daines”] arises from a claim for compensation brought by Glen Nicholson [“the Plaintiff”].

The defendant and cross defendant were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff and the Reply’s filed by the defendant and the cross defendants.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendant in the context of section 3 of the Order.
The Plaintiff, who was born on 9 December 1954, and alleges in a Statement of Claim filed in the Tribunal on 5 November 2010 that he was exposed to asbestos dust and fibre in the course of his employment between mid May 1979 and 1981 with Daines where he was employed as a full-time sales man, for a period between 18months and 2 years.  This work involved the Plaintiff attending upon many building sites and Hardware stores to demonstrate how the power tool that he was selling worked.  This work is detailed at paragraphs 6-10 inclusive of his affidavit which is attachment 3 to the Plaintiff’s statement of particulars.  In the course of this role the Plaintiff describes cutting through compressed asbestos cement sheets, corrugated roof sheeting and profile boards, which his affidavits states he understood were manufactured  by James Hardie.  He details at paragraph 9 of his affidavit that this occurred on several occasions each week for several hours on each occasion.
The defendant Amaca, filed a Reply in the Tribunal on 2 December 2010 and I have had regard to that document and the contents therein.  The cross defendant forwarded to me a copy of the Reply they intended to file in the Tribunal under cover letter dated 14 January 2010 and I have also had regard to that document and the contents therein. 

It is common between the defendant and the cross defendant that Amaca is  Category 1 defendant and Daines is a Category 2 defendant. Amaca submits there ought be no variation of the Standard Presumptions.  Daines submits there ought be a variation in the favour to the maximum allowed under the Regulations to reflect the relative degree of culpability of the parties.  They submit that Amaca as the largest manufacturer and supplier of asbestos with international contacts had actual knowledge of the risks of the inhalation of asbestos, yet took no steps at the relevant time to warn users of the products of such risks.  They further submit that if the Plaintiff was exposed during his employment with them, which is denied, then it was on rare occasions and as such limited to bystander exposure.  I do not agree with this submission as it is not supported by the sworn evidence of the Plaintiff contained in his affidavit to which I have referred earlier.
I have had regard to all of the submissions made by the parties in coming to my determination.

APPORTIONMENT AS BETWEEN DEFENDANTS

I see no reason to vary the Standard Presumptions as the various submissions are covered by the background to and the basis if the Standard Presumptions, and  I therefore determine the apportionment as follows:

Amaca

60%

Daines

40%

I have been asked to determine a single claims manager, therefore pursuant to s.61(3)(b) of the Regulations, I appoint Amaca as single claims manager.
Dated : 2 February, 2011
WENDY  STRATHDEE
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