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DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. 

The Parties 
The Plaintiff was born on 29 July 1937 and is currently 73 years of age. He alleges he has contracted asbestosis as a result of exposure to asbestos. As Clause 4 (4) of the Standard Presumptions requires, I am to make this determination “…. upon the basis of the papers …”. In this case there are Particulars from the Plaintiff but these Particulars appear to be incomplete. For example, in answer to Question 4.5 the Plaintiff has said “Refer to attached document marked “A” and headed “Industrial History and Possible Dust Exposure signed 25.10.06”. 

There is no such document attached to the Particulars. A similar answer is given to many other questions in the Plaintiff’s particulars.
I have a Reply from the First Defendant. It annexes 3 pages from the Plaintiff’s employment history (hereafter called the Employment History) provided to the Dust Diseases Board (DDB).  These three pages do not appear to be a complete record of this document. 

There is a Reply from the Second Defendant which has annexed to it two pages which are identified as being page 2 of 14 and page 7 of 14 from a document entitled “Industrial History” which I infer is part of the document which should have been annexed to the Plaintiff’s Particulars. I infer that document is 14 pages in total. I do not have the other 12 pages. 
Nevertheless, despite these shortcomings, I shall do the best I can on the material available, although clearly it is incomplete. 
I note the Appearance from the First Defendant conceding the proper identification of the First Defendant is “State of New South Wales (incorrectly sued as State Rail Authority of New South Wales)”.  For convenience I will call it “SNSW” and I will call the Second Defendant “Sanitarium”.
The Plaintiff’s Allegations of Exposure – The First Period 
The Plaintiff was first exposed in his employment with SNSW between 1953 and 1955 with NSW Tram & Bus Service at its workshop in Randwick. 

From the description on page 2 of 14 of the Industrial History, it appears the period alleged is two years, and the Plaintiff was employed as an apprentice electrical mechanic. He was involved in wiring electrical looms for control equipment used in trams, and was required to wire armatures for electric motors also used in these trams. The cables were asbestos coated and he used them constantly. He also stripped asbestos insulation from these cables. From this description, the exposure appears to have been frequent throughout his whole period of employment, and he worked near co-workers who were also working with asbestos materials and products. He also used a broom to clean up work areas and others did the same job near him. He worked in an enclosed workshop-type situation and no personal protection equipment was supplied. There is no description of the intensity of exposure. 
The First Defendant points out (at para 8.9 of its particulars) that there is a different description in the Employment History, which is generally of a much lesser exposure during this period. It states

“Some asbestos cables were used in tram wiring. Cable ends were stripped to install lugs on 
them but not really dusty work.”

The Middle Period – Various Employers 

The Plaintiff’s Particulars (page 5) disclose that between 1955 and 1979 there were various industrial exposures to asbestos including seven during employment, two during self employment, and a further non-industrial exposure in 1970 when the Plaintiff was building a home. The exposure during the individual periods of industrial exposure are said to be “de minimus” which is said at paragraph 4.6 of the Plaintiff’s Particulars is states to connote very limited exposure, if at all. The non-industrial exposure does not have any description of exposure except that it appears to be a single dwelling. 
The Third Period – Sanitarium 

The Plaintiff says he was exposed while employed as a supervisor/electrician by Sanitarium between 1979 and 2002. That period of employment is conceded in the Second Defendant’s Reply. 

The exposure at Sanitarium is detailed at page 7 of 14 of the Industrial History attached to the Second Defendant’s Reply. It details work in a factory which produced food products. The Plaintiff was employed as an electrician for 8 years then as a Supervisor for a total period of 23 years. It was all indoor work. After describing the work he performed, it states: 
“Upon question Mr Newman stated that prior to and during his employment at this plant an asbestos removal program was put in place where asbestos insulation was removed under controlled conditions and replaced with a non asbestos based insulation.   Mr Newman continued to note this program continued throughout the 1980’s while he worked as an electrician.

Based on this information Mr. Newman concluded although he spent his entire time with this organisation working underneath insulated steam pipes which traversed the ceiling and frequently brushed past and climbed over these pipes and worked in confined areas with boilers; he could not be sure when, where and for how long asbestos insulation was used. 

Mr. Newman noted that exposure to asbestos dust during this period is likely to have emanated mainly from switchboard backing materials which he regularly worked with and resistance limiting banks which he rarely worked with. This is as well as possible exposure from remaining asbestos-based insulation.” 

This history is confirmed, to some extent, by the Second Defendant’s Reply which annexes to it something which is called a statement but which is in fact a record by an investigator of an interview with one Paul Readford, who was formerly the Plaintiff’s supervisor during the period that the Plaintiff was employed as an electrician. Mr. Readford said that the only possible time that an asbestos material could have been disturbed whilst removing and replacing electrical contractors and switch gear was when drilling into the switchboards. Mr. Readford confirmed that switchboards did contain an asbestos material but that drilling it was very quick and it produced granules rather than dust. The exposure was infrequent and, I infer, of a low intensity. 
In the Employment History attached to SNSW’s reply it is said that the employment at Saniarium (it does not specify when) had asbestos exposure as follows


“Very high – though not recognised at the time. Most boilers during that era were asbestos 
insulated and steam equipment was also asbestos insulated – alterations and repairs to 
equipment would have provided exposure. Last 12 years of Sanitarium employment was spent 8 
hours per day in a room with a 50 yr old coal fired boiler – asbestos insulated.”
Plaintiff’s Apportionment 

In response to Question 4.7 of the Particulars, the Plaintiff said that his estimate as a percentage of the proportion of each period of exposure constitutes of his total exposure was as follows: 
NSW Tram and Bus Service
10%
Sanitarium Health Foods
85%

Other Employment

5%

In the light of the other information quoted above and given the general abbreviated nature of the Plaintiff’s particulars, I am wary of accepting this. It appears to overestimate exposure in the Sanitarium period and underestimate the SNSW exposure.  It might be the Plaintiff has answered the question by reference to the time over which he was exposed rather than time and intensity of exposure.

The Defendant’s Allegations
SNSW (the First Defendant) urges that I accept the description given in the Employment History over that in the Industrial History. It says the Industrial History is inaccurate and an exaggeration.  I do not accept this and I prefer the Industrial History over the Employment History because it appears to have been more carefully recorded, has more detail and is more thorough in its description of hours and conditions.

SNSW also urges I find a significant “empty chair” as a result of the exposures during the periods where no Defendant is joined. Although I will find an empty chair period, this submission is not accepted for reason urged.  The submission is based on a decision of the DDB, first which I do not have, secondly upon information of which I have only seen a part and thirdly it is a decision where different issues are considered.  I must decide the matter upon the papers available to me, not somebody else’s decision.  

Sanitarium (the Second Defendant) asserts that the Plaintiff’s estimate is unreliable and should not be accepted. 
Sanitarium goes on to analyse the number of hours worked with exposure and alleges that the Plaintiff is mistaken in thinking that some dust products present in the Sanitarium premises were asbestos. Further, the Plaintiff’s workplace was a food preparation factory so that higher standards of hygiene were required to be present and the whole factory was regularly washed down. It is alleged that a particular cable or wire the Plaintiff said was asbestos coated was in fact asbestos-free. It is said that the Plaintiff’s only potential exposure was fitting switchboards. The asbestos removal program was completed by the early 1980s. 

Sanitarium makes an estimate of the period of the actual time period of exposure at Sanitarium compared to the First Defendant, and suggests that the First Defendant should carry 88% liability and it carry 12% liability. 

Apportionment 

My first task is to try and establish, from admittedly limited facts, the relative proportion of exposure over the above three periods which I find are the significant periods in this matter.

The Plaintiff’s disease is a divisible one.
First, I accept that the exposure in which the Plaintiff believes is approximately 5% in “Other Employment” meaning exposure outside the period with the First and Second Defendants.  I find this exposure is not negligible and cannot be ignored.  As a result, here is a so called “empty chair” for 5% of the Plaintiff’s disease for which no Defendant is liable
That leaves two exposures with the First and Second Defendants. With the First Defendant, there is (I find) a relatively high level of exposure over a relatively short period (two years). With the Second Defendant, it is much harder to guage the level and period of exposure because of the apparently conflicting histories given.  I infer from those histories that there was asbestos exposure in the Sanitarium plant but, consistent with the asbestos removal program, there was a higher exposure in the early years. I find this was probably comparable to the exposure with SNSW for a relatively short period (that is for about 2 years) and thereafter, as a result of the asbestos removal program, there was light and infrequent exposure.
In these circumstances, I do not accept the Plaintiff’s assessment of apportionment. I find that of the 95% of the total exposure being assessed, 40% of his exposure occurred with the First Defendant, and 55% occurred with the Second Defendant. 

There is only one Defendant in each period and so it is not necessary to apportion the matter further. 

Final Apportionment 

	Defendant
	Apportionment 



	State of New South Wales 
	40%

	Sanitarium Health Food Company Pty. Limited 
	55%

	Empty chair – no defendant
	5%

	Total
	100%


Single Claims Manager 
I have been asked to appoint a Single Claims Manager. In accordance with Regulation 61, I appoint the Second Defendant as first possible Single Claims Manager and the First Defendant as second possible Single Claims Manager. 
DATED 4 October 2010 
JAMES T. KEARNEY
CONTRIBUTIONS ASSESSOR
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