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The Registrar of the Dust Diseases Tribunal has appointed me the contributions assessor of this matter pursuant to clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (the Regulation) by letter dated 17 December 2010.

My task is to apportion liability based on the papers provided to me by the Tribunal including material filed by the plaintiff and the replies filed by the defendants in accordance with the requirements of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions - Apportionment) Order 2007 (the Order). 
I am to assume that each defendant is liable. For the purpose of the Order, "defendants" include cross-defendants.
Allegations

The plaintiff alleges that he contracted asbestos related pleural disease, folded atelectasis and other conditions as a result of his exposure to asbestos during the following periods:
· From 24 April 1950 to June 1976 as an employee of the Royal Australian Navy.  The statement of claim states that the plaintiff was employed by the Navy until 8 June 1956. I have adopted the period provided in the plaintiff's statement of particulars rather than the date provided in the statement of claim because clause 49 of the Regulation states that I am to make my determination solely on the basis of the statement of particulars and the defendants' replies. In any event, the 1976 date is confirmed by the certificate of service annexed to the plaintiff's statement of particulars. 
According to the plaintiff's statement of particulars, his exposure during this period could be summarised as follows:
I had regular  exposure when in the Navy Reserve over many years and no precautions at all were taken to protect me from inhaling asbestos and sometimes I worked in conditions were clouds of asbestos dust were present in the air around me. During a lot of years I worked with asbestos on many occasions and sometimes for days, weeks or months but in some years I may not have worked significantly with asbestos.
The plaintiff's account of his exposure during this period is of prolonged, heavy but intermittent exposure to asbestos without any protection.
· During the period 1964 to about 1998, he was employed by Queensland in various capacities at Royal Brisbane Hospital. He worked with asbestos insulation products and in areas where others were working with such products until the late 1980s.

The plaintiff's account of his exposure during this period in his statement of particulars is confusing: under the heading "Royal Brisbane Hospital" it contains descriptions of his exposure as an employee of Queensland and during his service in the Navy.
There is his account of working as a trimmer surrounded by steam pipes lagged with asbestos. The plaintiff says that he refitted lagging after it had been removed by fitters and turners. He says that he used asbestos powder to repair pipes and that the initial pouring and mixing of asbestos created dust.
He then goes on to say that he worked on steam ships - which I assume is a reference to his continuing service in the Naval Reserve rather than work he performed for the second defendant.
He says that in the 1970s and perhaps the 1980s he recalls working with preformed asbestos half sections used to insulate pipes. He says that he cannot remember the name or brand of these pipes.

He estimates that 60% of his exposure to asbestos occurred during his service in the Navy and 40% occurred during his work for Queensland. 
In his statement of particulars, he says that it is impossible for him to put a percentage on his relative exposure from each product. Despite this assertion, he provided particulars to Queensland's solicitors according to which attributed 30% of his exposure to asbestos from half pipe sections (letter Turner Freeman dated 25 October 2010). 
Queensland has cross-claimed against Amaca. Queensland does not explicitly identify the asbestos products that it alleges were provided by Amaca. However, in answer to question 8.7 of Queensland's amended reply, Queensland alleges that the inclusion of asbestos within half pipe sections was entirely within the control of Amaca.  If Queensland was aware of any other relevant products manufactured by Amaca, I assume that it would have mentioned them here. Amaca admits that it manufactured half pipe sections but denies that it manufactured any other product that was a source of the plaintiff's exposure to asbestos (see question 8.8 of Amaca's reply). 
For the purpose of making this determination I have accepted that the only relevant Amaca product was the half pipe sections and that these accounted for 30% of his exposure during the Queensland period.
The plaintiff makes reference to two other periods of exposure in his statement of particulars. The first period occurred in the early 1950s when he built his own home using some flat fibro sheeting.  He regards this exposure as "quite trivial" compared to his exposure with the Navy and Queensland. The second period occurred during his service with the Army Reserves - during which he occasionally had some exposure from brake linings. He states that his exposure during this period would have been minimal compared to his exposure with the Navy and Queensland. The defendants have all disregarded this exposure for the purpose of their replies and so have I.
Categories

The defendants agree that they fall into the following categories:

· Amaca Pty Limited (Amaca) - Category 1 defendant

· Comcare and Queensland -  Category 2 defendants
I accept this categorisation.

Defendant's allegations

Comcare

Comcare does not admit the plaintiff is suffering from an asbestos related condition. It notes that the plaintiff is suing in relation to a divisible condition.

Comcare admits that it had actual knowledge of the hazards of asbestos from September 1952. It asserts that Queensland had actual knowledge of the hazards of asbestos as alleged by the plaintiff. It does not provide any evidence for this assertion about Queensland's knowledge.
Based on the plaintiff's allegations, Comcare alleges that there are three relevant periods of exposure for the purpose of the application of the standard presumptions:

1. 1950 - 1964 - during service with the Navy

2. 1964 to June 1976 - during service with the Navy and as an employee of Queensland

3. June 1976 to the late 1980s- as an employee of Queensland.

Comcare argues that each of these three periods should  be treated equally as a contributors to the plaintiff's disease. It says that there is no detailed evidence that would enable any other conclusion to be drawn. The plaintiff's estimate that 60% of his exposure occurred during his service with the Navy and 40% with the State should not vary this apportionment because the plaintiff does not provide evidence of the extent of his exposure during any particular period.

It accepts that it is liable for 100% of the liability for the first period 1950 to 1964.

During the second period, it asserts that Amaca, as a category 1 defendant, is liable for 65% and that Comcare and Queensland should share the balance of the liability equally.

During the third period, it asserts that Amaca should be liable for 60% and Queensland responsible for the balance.
As a result, Comcare apportions liability as follows:

· Comcare - 39.2%

· Queensland - 19.2%

· Amaca - 41.6%
Queensland

Queensland admits that the plaintiff suffers from asbestos related pleural disease - a divisible condition.
Queensland says that there should be no variation of the standard assumptions to take into account the level of knowledge that should be ascribed to each defendant. It asserts that the level of knowledge that should be ascribed to Comcare and it is constructive knowledge.
It contrasts its position, as the operator of a not for profit public hospital, with that of Amaca ,as the largest producer of materials containing asbestos in Australia. It says that the use of asbestos was completely incidental to its operations.
It argues that the standard presumptions should be varied because the use of asbestos in half pipe sections and the sale of products containing asbestos without a warning were entirely within Amaca's control.

Queensland divides the exposure into two separate periods:

· 1950 to 1956 - for which Comcare alone is liable

· 1964 to the late 1980s for which Queensland and Amaca are liable.

I have already indicated that I accept the date for the Comcare period provided in the plaintiff's statement of particulars in preference to the date referred in Queensland's amended reply.
Based on the plaintiff's assertion that 60% of his exposure occurred during his service with the Navy and 40% occurred  during his service as its employee, Queensland argues for the following apportionment of liability:

· Comcare  - 60%

· Queensland - 40% x 40% = 16%

· Amaca - 40% x 60% = 24%

Amaca

Amaca reply looks first to the plaintiff's estimate of the breakdown of his exposure and bases its apportionment on that. According to Amaca, Comcare should be liable for 60% and the balance should be apportioned between Queensland and Amaca.
It then asserts that the standard presumptions should be varied because hospitals are "sophisticated, government entities". So, it asserts, the division between Queensland and the manufacturers should be equal - that is 20% each.
Of the 20% attributable to manufacturers, Amaca asserts that it should be liable for 30% of the 20% based on the particulars provided by the plaintiff in its solicitors' letter of 25 November. The end result is that Amaca would be liable for 6%.
Amaca's analysis results in the following apportionment:

· Comcare - 60%

· Queensland 34% (it bears 20% plus, I assume, the balance of the unapportioned manufacturers' liability of 14%)

· Amaca - 6%
Determination

According to Clause 4(4) of Schedule 1 of the Order, my task is to apportion liability on the basis of papers as follows:

...to apply the standard presumptions with such variations as are appropriate to the particular case but within the permitted range...

The relevant papers for the purpose of this determination are:

1. The plaintiff's statement of particulars filed 26 August 2010

2. Comcare's reply filed 21 October 2010 and amended reply filed 15 October 2010

3. Queensland's reply filed 12 October 2010 and amended reply filed 27 October 2010

4. Amaca's reply filed 1 December 2010

I accept that the plaintiff is suffering from a divisible condition. 

As we are dealing with a divisible condition, sub-clause 8 of the Order requires me, as a first stage, to determine the existence of any separate period of exposure. I find that there are the following periods of exposure:

1. The period when the plaintiff served in the Navy (the Comcare period)
2. The period that the plaintiff was employed by Queensland and was exposed to asbestos from non Amaca materials (the Queensland period)
3. The period that the plaintiff was employed by Queensland and was exposed to asbestos from Amaca materials (The Queensland/Amaca period) 

Having  determined the existence of separate periods, I must determine the proportion each period bears to the whole having regard to:

· the number of such periods:
I have found that there are three relevant periods

· the length of each such period:

1. The Comcare period went from April 1950 to June 1976 - a period of just over 26 years.
2. The Queensland period went from 1964 to the late 1980s (according to the statement of particulars). Assuming that the exposure ended in about 1988 - that is a period of about 24 years. However, in particulars provided by Turner Freeman dated 25 November 2010, the plaintiff states that his exposure ended in 1998 when he left the Hospital. That exposure came from old asbestos that was in situ. He attributes 20% of his Queensland exposure to the period 1983 to 1998. If this is correct, his exposure during the Queensland period lasted 34 years. Whatever duration is correct, the exposure continued for many years.
3. The Queensland/Amaca period - according to the plaintiff's statement of particulars the plaintiff worked with preformed moulded asbestos half sections "in the 1970s and perhaps 1980s". - a period of between about 10 and 20 years.

· the duration and intensity of the exposure to asbestos within each such period:
1. The Comcare period - the plaintiff alleges that he had prolonged, heavy, intermittent exposure to asbestos during this period

2. The Queensland period - This exposure, although it went over a longer period than the Comcare period, was lighter.

3. The Queensland/Amaca period is a sub-set of the Queensland period - it is the shortest period.
Based on these factors and the particulars provided by the plaintiff, I determine that the each period bears the following weight:
1. The Comcare period - 60% - as there is no other defendant responsible for this exposure, Comcare is to bear all the liability for this period
2. The Queensland period - 40% x 70% = 28% - as there is no other defendant responsible for this exposure, Queensland is to bear all the liability for this period
3. The Queensland/Amaca period - 40% x 30% = 12% - as two defendants are responsible for this period, I shall apply the standard presumptions to this period of exposure
The Queensland/Amaca period covers two of the index periods:
· Period B between 1 January 1961 and 31 December 1978 for which category 1 defendants ordinarily bear 65% and category 2 defendants bear 35% subject to an increase or decrease by up to 20%

· Period C between 1 January 1979 and 31 December 1989 for which category 1 defendants bear 60% and category 2 defendants bear 40% subject to an increase or decrease of up to 20%.

I have found that the standard presumptions should be varied during both periods so that Amaca and Queensland are equally liable for the exposure across both index periods. 
I have taken the course having regard to the matters set out in clause 5(6) of schedule 1 of the Order and the replies provided by the defendants. The matters that carried most weight were the following:
· both of the defendants were very large and very sophisticated at the relevant time. Amaca was the leading producer of products containing asbestos in Australia. As to Queensland, the relevant legal entity is the State and not merely the not for profit hospital at which the plaintiff worked. Queensland as a state of the Commonwealth had all the resources and sources of knowledge that that entails.

· The plaintiff alleges that his exposure in the employment of Queensland continued into the late 1980s (possibly even the late 1990s) - the level of knowledge of the hazards of asbestos that was generally available to industry and to Queensland was compelling by the late 1970s and throughout the 1980s. Indeed, according to the Order, Amaca was publishing warnings of the hazards of asbestos on its products from 1978.
As a consequence, of the 12% I have allocated to the Queensland/Amaca period, Queensland shall be liable for 6% and Amaca for 6%.
The final determination of apportionment is as follows:

Comcare - 60%

Queensland - 28 + 6 = 34%

Amaca - 6%

Appointment of a single claims manager

I appoint the first defendant as the Single Claims Manager pursuant to Clause 61(5) and 61(9) of the Dust Diseases Tribunal Regulations 2007.

Dated:    4 January 2011
Robert Pelletier
Contributions Assessor
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