IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT No. 5036 of 2005

MARGARET MUELLER AS LEGAL REPRESENTATIVE FOR THE ESTATE OF THE LATE RICHARD RUDOLPH MUELLER

Plaintiff

V.I.A. PTY. LIMITED  

First Defendant 

CONCRETE CONSTRUCTIONS AUSTRALIA PTY. LIMITED (FORMERLY KNOWN AS LECON MODULAR FINISHES PTY. LIMITED) 

 Second Defendant

AMACA PTY. LIMITED (UNDER NSW ADMINISTERED WINDING UP)

Third Defendant  



VERO INSURANCE LIMITED 

Fourth Defendant 



GIO GENERAL LIMITED 

Fifth Defendant 



BURNS, PHILP & COMPANY LIMITED 

Sixth Defendant 



LMF PTY. LIMITED 

Seventh Defendant 

MERCANTILE MUTUAL INSURANCE LIMITED 


Eighth Defendant 

QBE INSURANCE LIMITED 

Ninth Defendant 

CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. 

The Parties 

The original Plaintiff in these proceedings was Richard Rudolph Mueller who died on 20 January 2006. In June 2006, an Amended Statement of Claim was filed substituting his wife as Plaintiff. For convenience when I refer to the Plaintiff, I intend to refer to Richard Rudolph Mueller, although technically the Plaintiff is his wife.. The matter was restored to the Claims Resolution process on 25 July 2011. 

I have the Second Amended Statement of Claim filed on 2 July 2006 together with the Plaintiff’s Statement of Particulars filed 24 June 2011.

I have replies from only the 3rd, 5th, 6th, 8th and 9th Defendants but not the 1st, 2nd 4th and 7th Defendants.  How this comes about is explained below. 

Regarding the Fourth Defendant, I note a Notice of Discontinuance has been filed so that Vero Insurance Limited, is no longer a party. 

The Statement of Claim alleges that the First Defendant, the Second Defendant, and the Seventh Defendant are all deregistered companies. I also note Clause 4 (4) of the Standard Presumptions provides that a Contributions Assessor is to “assume that each defendant is liable”. I note s. 601AD of the Corporations Legislation provides that a company ceases to exist on deregistration. If a company has ceased to exist then it cannot be a defendant.  It is a non entity and it cannot be a proper Defendant to whom liability could possibly attach and Clause 4(4) does not apply to it.

With regard to the First Defendant, it is deregistered, there is no Notice of Appearance nor a Reply filed on its behalf. Given the matters stated above and accepting that it is deregistered, then I will not apportion any liability to it. 

The same applies for the Second Defendant except that its insurer, GIO General Limited (“GIO”), the Fifth Defendant, has been joined pursuant to s. 6 (4) of the Law Reform (Miscellaneous Provisions) Act 1946, s. 601AG of the Corporations Act 2001 and s. 18 (3) of the Workers’ Compensation Act 1926 and/or s. 159 (5) of the Workers’ Compensation Act 1987 (NSW). Such joinder is to allow the Plaintiff to recover from GIO the liability which the Second Defendant had to the Plaintiff. Accordingly, regarding the Second Defendant, I will regard the Second Defendant as not in existence and therefore not able to be apportioned any liability but GIO will be apportioned the liability which would otherwise be given to the Second Defendant. 

Regarding the Seventh Defendant, it is also deregistered and the same comments apply. However, two insurers have been joined in its place. The Eighth Defendant (Mercantile Mutual) and the Ninth Defendant (QBE) have been joined for the purpose of assuming the liability of the Seventh Defendant upon the same basis as set out in the previous paragraph. It is said that Mercantile Mutual and QBE are joined in the alternative. They are represented by a single solicitor and the joint Reply admits that if there is any liability it is a liability of Mercantile Mutual and not of QBE. As these two parties are joined in the alternative, I will treat them as a single entity in terms of apportionment. 

The Plaintiff 

The Plaintiff alleges that he contracted mesothelioma due to asbestos exposure. Mesothelioma is an indivisible disease (refer Clause 5 (7) of the Standard Presumptions). In the circumstances of this claim that means that the parties who are validly joined as parties to the proceedings will have divided between them, liability for the whole of the Plaintiff’s condition even though there are periods of exposure for which no defendant is liable. In particular, I am referring to the exposure between March 1961 and June 1962 with C. Kelly Pty. Limited (refer Part 3.1 of the Plaintiff’s Particulars). I also here refer to the exposure while in the employ of the First Defendant, although this exposure appears to be almost de minimis being a period of only 5 days. 

The most effective way to conduct the apportionment is to analyse the Plaintiff’s exposure by recording the employment related exposure in a rough chronological manner and then dealing with the non-employment-related exposure. While the Defendants which are deregistered technically do not exist, for convenience, I will analyse the exposure history according to periods of employment with those companies, but then apportion liability to the insurers standing in their stead, except for the period with the  First Defendant which is not apportioned to any particular Defendant, in accordance with the previous paragraph.

Employment-Related Exposure 

Between 1969 and 31 May 1978, the Plaintiff was employed by LMF (the Seventh Defendant) initially as a carpenter and later as a leading hand and foreman. Most of this work was the installation of office partitioning. The exposure occurred through the use of fibro asbestos. In the wet areas, the fibro panels had to be cut to size using a fibro cutter handsaw or the score and snap method. Fine powdery dust was given off to which the Plaintiff was exposed. He had to fix the panels using nails or screws and dust was created. Holes had to be drilled into the panels as well. The Plaintiff was involved in cleaning up and was exposed to the dust again. He says the wet areas were usually bathrooms which were in an enclosed space. 

The Plaintiff was also exposed using a “setting cement” to finish the joining of the fibro panels once they had been fixed in place. The setting cement was used like a putty or gap filler and there were two types, the hard and the soft types. The Plaintiff had to mix the hard setting cement by emptying a bag and was exposed to the dust when putting the contents of the bag into a bucket so it could be mixed with water. He occasionally had to sand the join. As far as the soft setting cement was concerned, it was sanded more regularly. The soft setting cement came in a bucket with a lid with a “CSR” label on it which I infer means that it was manufactured by CSR.

The Plaintiff says that he worked on three to four bathrooms a year and the same number of kitchens, although he says he was exposed to the setting cement even when doing work outside the bathrooms. He was exposed by having other workers performing the same tasks in his vicinity. 

Assuming (as the Plaintiff does not say) that each took about 3 days, which I infer from the Plaintiff’s description that a great majority of work was unrelated to bathrooms and kitchens, then there is about 20 or 25 days per year (say 22.5 days) and in the case of LNF, 9 years, making a total of  202 days. 

The Plaintiff’s employment was then moved technically to Burns, Philp (the Sixth Defendant) because that company took over LMF. However, the nature of the work did not change. There was similar exposure of 20 to 25 days per year for 3 years, or about 67 days. 

The Plaintiff’s employment then changed once again to the Second Defendant (via an intermediate company called Lewis Plant Transport Co. Pty. Limited) but the same work was performed because the business of Burns, Philp was simply taken over by the Second Defendant or its predecessors. Although that employment lasted until May 1993, the exposure relevant to these proceedings is restricted by the Plaintiff’s Statement of Claim which alleges exposure between April 1981 and 30 June 1987, a period of approximately 6 years. Assuming the same exposure (22.5 days per year), there was 135 days of exposure with the Second Defendant. 

Amaca (the Third Defendant) has been joined as the manufacturer of the products to which the Plaintiff was exposed during his employment. There is limited evidence concerning the products to which he was exposed, but the evidence, such as it is, points to exposure to Amaca products.  

Non-Employment Related Exposure

The Plaintiff says that there were two non work-related periods of exposure.

He says that he and his wife purchased a property at 27 Dutton Street, Bankstown and the Plaintiff undertook renovations to the property between 1963 and 1976 but the asbestos exposure was quite limited.  It included the demolition of an outhouse which was clad with fibro sheets. He broke the fibro with a sledge hammer and created a lot of dust. He saw dust in the air and it settled on the ground. He also was exposed when he was cleaning up after the demolition work. This was the exposure of only one weekend. He also lined the laundry with fibro sheets which he cut with a fibro cutter. He was exposed to the dust as well as being exposed while fixing the fibro sheeting to the timber frame using galvanised nails. The Plaintiff says that he did that work on weekends and it took “quite a few months” and actually finishing the job to completion took years. 

There is scant evidence of the length of the period of time over which exposure occurred, but I take it to be restricted to weekends with an initial period of a few months (say 10 weekends or 20 days) plus a few additional days to bring the work to completion (say another 10 days). From the Plaintiff’s description, I take the intensity of the exposure to be significantly less than the employed related exposure because he appears to have done that work on his own without having other persons creating dust in his vicinity. I infer the intensity is about half of the employment related exposure so about 15 days on the same measure as employment related exposure. 

The second non-work related exposure occurred when the Plaintiff purchased a property at Lot 225, Green Point Road, Green Point where the Plaintiff built a house during the 1970s. The house was framed with timber and the walls were clad with fibro sheeting. He had to cut the fibro sheeting to size using a handsaw or the “score and snap” method. The handsaw created a lot of dust. The Plaintiff says that he worked with the fibro sheeting for about three weeks in total making a further 15 days of exposure. Once again, I infer that the intensity of this exposure was about half that of the employment related exposure, so about 7.5 days on the same measure. 

Amaca is alleged to be liable for this non work related exposure, as manufacturer.

Apportionment 

The grand total of days of exposure is 426.5 days made upas follows with percentage of that total.

The period of exposure with LMF was 202 days (47.3%)

The period of exposure with Burns Philp was 67 days (15.7%). 

The period of exposure with Concrete Constructions was 135 days (31.7%). 

The equivalent period of exposure with home renovations was as follows: 

Dutton Street 

15 days 

Green Point 

7.5 days 

Total 


22.5 days (5.3%)

Amaca is solely liable for the period of home exposure. 

There is only one Category 1 defendant, namely Amaca. The other defendants are all Category 2 (or more correctly, some stand in substitution for Category 2 Defendants). 

The work related exposure (this period is from 1969 until 30 June 1987) spans Index Periods B and C. 

The period with LMF falls into Period B with an apportionment of 65% to Category 1 and 35% to Category 2. Despite the submissions of the Defendants, which have been considered, it is not appropriate in this matter to vary the Standard Presumptions which are designed to strike the balance between Defendants over time. 

The period with Burns Philp straddles the Index Period Date but in the broad brush application which is necessary on the facts of this case, I apportion the whole of the Burns Philp period to Period C. 

	EMPLOYER/MANUFACTURER
	CALCULATION
	RESULT

	
	
	

	LMF
	47.3% x 35%
	16.55%

	Burns Philp
	15.7% x 40%
	6.28%

	Concrete Constructions
	31.7% x 40%
	12.68%

	Amaca – the LMF period
	47.3% x 65%
	30.75%

	Amaca – the Burns Philp period
	15.7% x 60%
	9.42%

	Amaca – the Concrete constructions period
	31.7% x 60%
	19.02%

	Amaca – home renovation period
	5.3%
	5.3%

	Total 
	
	100%


The apportionment in the table above is between employers and manufacturer.  That must now be translated into apportionment between Defendants who are validly parties to the proceedings – that is excluding the discontinued 4th Defendant and the de-registered companies namely 1st, 2nd and 7th Defendants.

Final Apportionment among properly joined Defendants
	DEFENDANT
	REASON
	APPORTIONMENT

	VIA Pty Ltd
	Deregistered company – not a proper Defendant
	Nil

	Concrete Constructions Australia Pty Ltd
	Deregistered company – not a proper Defendant
	Nil

	Amaca Pty Ltd
	Manufacturer
	64.49%

	Vero Insurance Ltd
	Discontinued
	Nil

	GIO General Ltd
	Insurer of Concrete Constructions
	12.68%

	Burns Philp & Co Ltd
	Employer
	6.28%

	LMF Pty Ltd
	Deregistered company – not a proper Defendant
	Nil

	Mercantile Mutual Insurance Ltd and QBE Insurance Ltd
	Insurers of LMF
	16.55%

	Total
	
	100%


Single Claims Manager 

I have been asked to appoint a Single Claims Manager. I appoint Amaca as it is the  primary defendant pursuant to Clause 61 of the Regulation. 

DATED 2 September 2011 
JAMES T. KEARNEY
CONTRIBUTIONS ASSESSOR
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