DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 79 of 2009
Between 

PETER JAMES MOFFITT
Plaintiff

AMACA PTY LIMITED (under NSW administered winding up)
Defendant/ First Cross Claimant
THOMAS HARTSUYKER PTY LIMITED

First Cross Defendant to First Cross Claim
SELTSAM PTY LIMITED

Second Cross Defendant to First Cross Claim/Second Cross Claimant

NEW SOUTH WALES LAND AND HOUSING CORPORATION

Cross Defendant to Second Cross Claim

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendant, Amaca Pty Limited [“Amaca”] and the cross defendants, Thomas Hartsuyker Pty Limited [“TH”], Seltsam Pty Limited [“Seltsam”] and NSW Land and Housing Corporation [“HC”] arises from a claim for compensation brought by Jennifer Ann Moffitt [“the Plaintiff”] as executrix of the estate of the late Peter James Moffitt [“the deceased”].

The defendant and cross defendants were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff and the Reply’s filed by the defendant and the cross defendants.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendant in the context of section 3 of the Order.
The deceased, who was born on 20 December 1954, and alleged in a Statement of Claim filed in the Tribunal on 31 March 2010 that he was exposed to asbestos dust and fibre in the course of his employment between 1972 and 1986 with TH where he was employed as an apprentice carpenter and as a carpenter using asbestos cement building products manufactured and/or supplied by James Hardie & Coy Pty Limited [“JHC”]. 
The deceased passed away on 11 May 2010 and an amended Statement of Claim was filed substituting his wife as executrix of his estate.
Cross claims have been brought against the cross defendants and they have filed Replies in respect of the allegations made. Amaca’s cross claim against TH is made on the basis that TH was the deceased’s employer at relevant times and the claim against Seltsam is that Seltsam was the sole manufacturer of Villaboard at the relevant times.  Seltsam’s cross claim against HC alleges that the work the deceased was performing for TH involved him carrying out work on properties owned or occupied by HC .

The Statement of Particulars filed in the proceedings alleges that the deceased was working for TH on the construction of new cottages which included asbestos cement fibro cottages and weatherboard cottages.  He also worked on existing homes performing extensions and renovations and building housing commission homes.

The Statement of Particulars provides on page 5 as follows;

“Every job that I worked on involved some form of asbestos  cement fibro building products. ”
It further details the various work that the deceased did in the course of this employment and details on page 6 the work performed for TH in the construction and renovation of housing commission homes in the Muswellbrook and Scone areas.  It also describes the products that the deceased worked with and states at the bottom of page 6;

It is difficult to estimate how often I used each product however I was exposed to asbestos cement building products every day.”
Amaca filed a Reply and it submits that Amaca and Seltsam are Category 1 defendants and TH is the only Category 2 defendant.  It does not address the liability of HC.  They submit that I ought vary the Standard Presumptions against TH to the maximum allpwed by the Regulations on the basis that it was the deceased’s employer  and that it would have had actual knowledge by 1976 at the very latest.  I do not accept the proposition that TH would have had actual knowledge from 1976 as there is nothing contained within the Reply by Amaca which provides any information about TH.  I do not porpose to vary the Standard Presumptions on that basis.

Amaca further submits that as they ceased manufacturing asbestos containing products by 1982, they cannot be liable after 1982.  I do not accept this submission as there may well have been Amaca products still in circulation well after 1983.  They further submit that I ought adopt a “time on risk” approach, and then provide calculations on that basis.

TH has not appeared in the proceedings.

The Reply filed by Seltsam submits that Villaboard was manufactured and supplied by Seltsam between 1967 and 1977 whereafter it ceased manufacturing asbestos containing products.  The same can be said of Seltsam as of Amaca, in that whilst the production may have ceased, the circulation may have continued well beyond that date.  The Statement of Particulars provides on page 6 ;
          “I used Villaboard during the whole of my employment with Tom Hartsuyker.”
Seltsam further submit that the majority of the deceased’s exposure came from Amaca products and on that basis, Amaca ought be liable for a higher proportion in Period B and the entirety of Period C of the Standard Presumptions.

Doing the best I can I determine that the deceased was using Amaca products 75% of the time and Seltsam 25% of the time.

In the Reply filed by HC it is submitted that Amaca and Seltsam are Category 1 defendants and TH and HC are Category 2 defendants.  They submit that there ought be no variation of the Standard Presumptions against them and that no knowledge ought be attributed to them.  They submit that the maximum period of time that the deceased could have worked for TH is 90 weeks and they have attached construction contracts for TH to their Reply.  It is difficult to reconcile those records with the Statement of Particulars, each page of which is signed by the deceased, which describes on page 6;

“I worked on the construction of Housing Commission homes in the Musswellbrook and Scone areas.  I recall “TH” had a contract to build about 13  to 14 homes in Musswellbrook and then another lot of homes in Scone.  All of these homes were asbestos cement fibro on the internal walls and external walls.  I cut the fibro to size using the crosscut power saw and I was exposed to dust as described above.  When installing the eves on these homes I had to cut the fibro to size using fibro cutters and I was again exposed to asbestos dust as described above.  I then fixed the fibro in place by nailing the fibro.”
 I cannot be satisfied as to which version is correct as the records may be incomplete, as they cover 3 discrete period in 1974 and one period in 1977, or the deceased may have been mistaken and the opportunity to cross examine him has been lost.  I am bound by the Regulations to only have regard to the documents before me which raise two conflicting versions. Doing the best I can, I determine that during the course of his employment with TH, the deceased was working on HC properties 25% of the time.

I determine that of the 14 years of employment in which the deceased was exposed to asbestos, half of that period fell within Period B and half within Period C.

I have had regard to all of the submissions made by the parties in coming to my determination.

APPORTIONMENT AS BETWEEN DEFENDANTS

I see no reason to vary the Standard Presumptions as the various submissions are covered by the background to and the basis if the Standard Presumptions, and  I therefore determine the apportionment as follows ( rounded):

Amaca






47%

Seltsam





16%

Thomas Hartsuyker




28%

NSW Land and Housing Corporation


9%








-----








100%

I have been asked to determine a single claims manager, therefore pursuant to s.61(3)(b) of the Regulations, I appoint Amaca as single claims manager.
Dated : 1 March, 2011
WENDY  STRATHDEE
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