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DUST DISEASES TRIBUNAL

MATTER NO: 8060 of 2008

WILLIAM MITCHELL

Plaintiff

BABCOCK AUSTRALIA LIMITED

Defendant

WALLABY GRIP (BAE) PTY LIMITED

Second Defendant
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BABCOCK AUSTRALIA LIMITED

Cross Claimant

SYDNEY SOUTH WEST AREA HEALTH SERVICE (AS SUCCESSOR TO THE LIABILITIES OF THE HEALTH COMMISSION IN RESPECT OF ROYAL PRINCE ALFRED HOSPITAL)

First Cross Defendant

TOOTH & CO LIMTED

Second Cross Defendant

SYDNEY SOUTH WEST AREA HEALTH SERVICE (AS SUCCESSOR TO THE LIABILITIES OF THE HEALTH COMMISSION IN RESPECT OF REPATRIATION GENERAL HOSPITAL CONCORD)

Third Cross Defendant

CLARITY NUMBER 13 PTY LIMITED (FORMERLY BUSHELLS FOOD PTY LIMITED AND BUSHELLS PTY LIMITED)

Fourth Cross Defendant

BLAYNEY SHIRE COUNCIL

Fifth Cross Defendant (Discontinued)

AUSTRALIAN CO-OPERATIVE FOODS LIMITED

Sixth Cross Defendant

GOODMAN FIELDER CONSUMER FOODS PTY LIMITED (FORMERLY VEGETABLE OILS PTY LIMITED)

Seventh Cross Defendant

UNILEVER AUSTRALIA LIMITED

Eighth Cross Defendant

BRITISH AMERICAN TOBACCO AUSTRALIA SERVICES LIMITED (FORMERLY WD & HO WILLS (AUSTRALIA) LIMITED)

Ninth Cross Defendant
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WALLABY GRIP (BAE) PTY LIMITED

Cross Claimant

AMACA PTY LIMITED (UNDER NSW EXTERNAL ADMINISTRATION)

First Cross Defendant

BABCOCK AUSTRALIA PTY LIMITED

Second Cross Defendant
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WALLABY GRIP (BAE) PTY LIMITED

Cross Claimant

BABCOCK INTERNATIONAL LIMITED

Cross Defendant

DETERMINATION CORRECTION
Of my own motion I wish to correct an error arising from an accidental slip contained in my Determination dated 23 May 2008, pursuant to Regulation 49(10) of the Dust Diseases Tribunal Regulation 2007.

The Full Court of the Supreme Court of Victoria in Arnett v Holloway [1960] VR 22 stated in relation to slip rule style legislative provisions that:
“The weight of authority …is undoubtedly in favour of confining the application of the slip rule to cases where the judgment or order as recorded has failed to express the intention of the court or judge when pronouncing the judgment or order, and of denying its application to the amendment of judgments or orders as

recorded, for the purpose of expressing an intention which the court or judge would have had at the relevant time ‘but for some slip or omission’, but in truth had not.”

At the last paragraph on page 8 and continuing on page 9 of my Determination dated 23 May 2008 I stated “I find that the contribution to the liability of BAL by BIL should be equal.” It is a more accurate reflection of my intention for my Determination to have stated “I find that the liability of BIL should be equal to that of BAL,” and accordingly I will correct my Determination on that basis. I accidently apportioned contribution to BIL in respect of Category 2 Defendant liability when BIL is only a Category 1 Defendant.
I record that this is a correction of my own motion, one that has albeit arisen as a result of my review of my Determination prompted by a request made by the Solicitors for BIL for a correction. This correction is to be read in conjunction with my Determination dated 23 May 2008.

95% of the plaintiff’s exposure is to be apportioned 65% to Category 1 Defendants and 35% to Category 2 Defendants. The remaining 5% of the plaintiff’s exposure is to be apportioned 60% to the Category 1 Defendants and 40% to the Category 2 Defendants.
Of the 95% the Category 1 Defendants are between them liable for 65% which is 61.75% and the Category 2 Defendants are between them liable for 35% which is 33.25%. Of the Category 1 Defendant liability I apportion one quarter or 15.4375% to Amaca, I apportion one quarter or 15.4375% to BAE, I apportion 38.5% or 23.77375% to BIL and I apportion 11.5% or 7.10125% to BAL. Of the Category 2 Defendant liability BAL is to contribute half which is 16.625% and the remaining eight Category 2 defendants are to contribute equally to the balance which is 2.078125%.
Of the 5% the Category 1 Defendants are between them liable for 60% which is 3% and the Category 2 Defendants are between them liable for 40% which is 2%. Of the Category 1 Defendant liability I apportion one quarter which is 0.75% to Amaca, I apportion one quarter which is 0.75% to BAE, I apportion 38.5% which is 1.155% to BIL and I apportion 11.5% which is 0.345% to BAL. Of the Category 2 Defendant liability BAL is to contribute half which is 1% and the remaining eight Category 2 defendants are to contribute equally to the balance which is 0.125%.
The above figures produce the following results – BIL 24.92875%, BAL 24.9285%, BAE 16.1875%, Amaca 16.1875%, and RPA, Tooths, Unilever, Concord, Dairy Farmers, Bushells, Goodman, BATAS 2.203125%.
In determining contribution between BAL and BIL it is important to produce  a just and equitable outcome and one that draws an appropriate measure of the parties respective culpability and blameworthiness. Against BAL is the fact it employed the Plaintiff and probably had a large degree over control of the plaintiff’s  workplace activities. BIL was the parent company of BAL. BIL was an enormous company at times that BAL employed the plaintiff, and on the material available to me it is apparent BIL was a much larger company than BAL. It was “sophisticated” and I consider more so that BAL. Taking all relevant matters into account I believe that it is appropriate to assess the overall culpability and blameworthiness of BIL to be the same as that of BAL. In respect of  the Category 1 Defendant liability I am satisfied that a variable contribution ought apply between BIL and BAL other than equal contribution and that contribution between BAE and Amaca should be equal. I am permitted to adjust contribution in this way by Clause 5(4) of the Standard Presumptions.

I determine contribution to be as in my Determination dated 23 May 2008 which is:

· BAL – 25%

· BIL – 25%

· BAE – 16%

· Amaca – 16%

· RPA – 2.25%

· Tooth – 2.25%

· Unilever – 2.25%

· Concord– 2.25%

· Dairy Farmers– 2.25%

· Bushells – 2.25%

· Goodman – 2.25%

· BATAS – 2.25%

The contribution of Amaca, BAE, has been slightly rounded down and the contribution of BIL, BAE, RPA, Tooth, Concord, Bushells, Goodman, Unilever, Dairy Farmers and BATAS has been slightly rounded up.
Toby Tancred
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