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DETERMINATION

INTRODUCTION

By letter dated 21 May 2008 bearing the signature of the Registrar of the Dust Diseases Tribunal I am appointed Contributions Assessor in these proceedings. His Honour Judge Curtis has ordered that I provide my Determination by 4.00 pm on 23 May 2008. 
The Plaintiff is a 48 year old male who has contracted Mesothelioma. The Plaintiff commenced proceedings against two defendants, BAE and BAL. Three Cross Claims have been issued that join to the proceedings ten Cross Defendants – the claim against one Cross Defendant has been discontinued. I will refer to the Defendants and the Cross Defendant as a Defendant. 
Each Defendant has made detailed submissions on Contribution. Due to the volume of material and the short time frame within which I am to provide my Determination I cannot expressly and specifically address each Defendant’s submissions and the reasons for my Determination will be truncated. I do record however that I have read each Defendants Reply and have taken account of each Defendant’s submission on liability and contribution.
I will refer to the parties to these proceedings as follows:

· Babcock Australia Limited – BAL

· Wallaby Grip (BAE) Pty Limited – BAE

· Sydney South West Area Health Service (as successor to the liabilities of the Health Commission in respect of Royal Price Alfred Hospital) - RPA
· Tooth & Co Limited – Tooth
· Sydney South West Area Health Service (as successor to the liabilities of the Health Commission in respect of Repatriation General Hospital Concord) – Concord
· Clarity Number 13 Pty Limited (Formerly Bushells Food Pty Limited and Bushells Pty Limited) – Bushells
· Australian Co-Operative Foods Pty Limited – Dairy Farmers
· Goodman Fielder Consumer Foods Pty Limited (Formerly Vegetable Oils Pty Limited) – Goodman

· Unilever Australia Limited – Unilever

· British American Tobacco Australia Services Limited (formerly WD & HO Wills (Australia) Limited) – BATAS
· Amaca Pty Limited (under NSW external administration) – AMACA
· Babcock International Limited - BIL
I have been provided with the file of the Dust Diseases Tribunal that contains the following material upon which I rely in making this determination:

1. Plaintiff’s Statement of Particulars filed 20 March 2008 (“Particulars”)

2. Reply filed for BAL on 12 May 2008
3. Reply filed for BAE on 6 May 2008
4. Reply filed for RPA on 20 May 2008

5. Reply filed for Tooth on 15 May 2008

6. Reply filed for Concord on 20 May 2008 (amended on 22 May 2008)

7. Reply filed for Bushells on 20 May 2008

8. Reply filed for Dairy Farmers on 23 May 2008

9. Reply filed for Goodman on 20 May 2008

10. Reply filed for Unilever on 6 May 2008

11. Reply filed for BATAS on 20 May 2008

12. Reply filed for  Amaca on 20 May 2008

13. Reply filed for BIL on 20 May 2008

In addition to the material described at 1-13 above I rely on the Standard Presumptions set out in Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007.

I am to assume that each Defendant is liable to contribute. Certain Defendants have submitted they cannot be liable. I have taken account of these submissions but the matters advanced do not persuade me that the assumption of liability should be removed.
BAL employed the Plaintiff and is therefore a Category 2 Defendant. It can also be described as an installer of plant and equipment containing asbestos and therefore BAL should also be a Category 1 Defendant.

There is no dispute that BAE, Amaca and BIL are Category 1 Defendants and that the remaining Defendants are Category 2 Defendants.

PLAINTIFF’S EXPOSURE
Where I refer to “exposure” or its derivation this is to be taken to mean exposure to and inhalation into the Plaintiff’s respiratory system of asbestos dust and fibre.
The Plaintiff was employed by BAL from about 1974 to about 1979 for about twelve weeks per year and then from about 1979 to about 1983 for five weeks in total as a casual labourer and furnace bricklayer working on the construction of boilers and associated heating vessels. He worked for BAL during school holidays and then holidays from his employment with National Australia Bank.
In making this determination I apply the “broad brush” and assume that all Category 2 Defendants are equally liable.

I find the Plaintiff experienced a total of 65 weeks of exposure.

The Plaintiff alleges he was exposed to products manufactured or supplied by BAE while working for BAL. I find the Plaintiff was exposed to BAE products.

BAE seeks contribution from Amaca on the basis that the Plaintiff would also have been exposed to products manufactured or supplied by Amaca. I find the Plaintiff was exposed to Amaca products. 
BAE seeks contribution from BIL on the basis that among other matters it was the parent company of BAL and was intimately involved in BAL’s operations. I find BIL is liable to contribute.
CONTRIBUTION ASSESSMENT
The plaintiff’s exposure occurred in two distinct periods. The first period of 60 weeks occurred prior to 1 January 1979, which is Period B in the Table at Clause 5(1) of the Standard Presumptions. For Period B I am to assume that contribution between Category 1 and Category 2 Defendants is 65%-35%. I am permitted to increase this up or down by 20% points but I am not persuaded that I should do so despite the submissions made by most of the Defendants that the size and sophistication of BAL renders its conduct more culpable. 
The second period of exposure occurred after 1 January 1979, which is Period C in the table at Clause 5(1) of the Standard Presumptions. For Period C I am to assume that contribution between Category 1 and Category 2 Defendants is 60%-40%. I am permitted to increase this up or down by 20% points but I am not persuaded that I should do so despite the submissions made by most of the Defendants that BAL was of such size and sophistication so as to render its conduct more culpable.

I find that the Plaintiff’s exposure prior to 1 January 1979 is 95% responsible for his illness and that exposure after 1 January 1979 is 5% responsible for his illness. In large part this is because I regard the widely accepted view that earlier exposure is more causally significant in the development of Mesothelioma as particularly relevant.

I find that exposure with the eight Category 2 Defendants being RPA, Tooth, Concord, Bushells, Goodman, Unilever, Dairy Farmers and BATAS exposure was equal. Each of these Defendant’s have their own argument as to why its liability ought be less however in the circumstances of this matter where I must make my Determination on the basis of the limited materials available to me and in the limited time frame available I must apply the “broad brush” in order to reach a just and equitable outcome.
BAL is liable to contribute as a Category 2 Defendant in addition to its liability to contribute as a Category 1 Defendant. Its liability as a Category 2 Defendant is greater than the Defendants mentioned in the previous paragraph because the plaintiff was employed by BAL for the entire 65 week period of exposure.

I find that contribution to the liability of BAL by BIL should be equal. I acknowledge that this might appear to be a perfunctory way of dealing with its liability however I have given the matter of its liability careful consideration and with more time available I could provide expansive reasons.

I find that the contribution to the liability of BAE by Amaca should be equal. Again I acknowledge that this might appear to be a perfunctory way of dealing with its liability however I have given the matter of its liability careful consideration and with more time available I could provide expansive reasons.

I find that for the first 60 week period of exposure which is responsible for 95% of the plaintiff’s illness 65% of liability is to be apportioned to BAE, Amaca, BAL and BIL equally which results in 15.4375% to each of BAE, Amaca, BAL and BIL. 35% of the 95% is to be apportioned to BAL, RPA, Tooth, Concord, Bushells, Goodman, Unilever, Dairy Farmers and BATAS between them. I find that because the plaintiff was employed by BAL for this entire period it should be liable to contribute 50% of the 35% of 95%, which is 16.625%. Of this 16.625% BIL is equally liable with BAL which results in 8.3125 % to BAL and 8.3125% to BIL. Each other Category 2 Defendant should be equally liable for the remainder being 2.078125% each.
I find that for the second five week period of exposure which is responsible for 5% of the plaintiff’s illness, 60% of  liability is to be apportioned to BAE, Amaca, BAL and BIL. 60% of  5% is 3%. An equal contribution to this by BAE, Amaca, BAL and BIL results in 0.75% each. 40% of  5% is to be apportioned to BAL, RPA, Tooth, Concord, Bushells, Goodman, Unilever, Dairy Farmers and BATAS.  40% of 5% is 2%. I find that because the plaintiff was employed by BAL for this entire period it should be liable to contribute 50% to the 2% so it is therefore liable for 1%. Of this 1% BIL is equally liable with BAL which results in 0.5% to BAL and 0.5% to BIL. The remaining eight Category 2 Defendants share the remaining 1% in an equal amount of 0.125% each.
On the above calculations each of  RPA, Tooth, Concord, Bushells, Goodman, Unilever, Dairy Farmers and BATAS is therefore liable to contribute 2.203125 % however I believe it is appropriate to round this figure up to 2.25%. 

On the above calculations BAL and BIL are liable to contribute 15.4375% plus 8.3125% plus 0.75% plus 0.5% which results in 25%.
On the above calculations BAE and Amaca are liable to contribute 15.4375% plus 0.75% which results in contribution of 16.1875% each. I believe it is appropriate to round this figure down to 16% and divide the surlplus 0.375% between the eight Category 2 Defendants but not BAL.

I determine contribution to be:

· BAL – 25%
· BIL – 25%

· BAE – 16%

· Amaca – 16%

· RPA – 2.25%

· Tooth – 2.25%

· Unilever – 2.25%

· Concord– 2.25%

· Dairy Farmers– 2.25%

· Bushells – 2.25%

· Goodman – 2.25%

· BATAS – 2.25%

The Registrar has asked me to select a Single Claims Manager.  I select BAL to be Single Claims Manager at random from the four Defendants with a liability to contribute of greater than 15%.
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