IN THE DUST DISEASES TRIBUNAL 

OF NEW SOUTH WALES


DDT No. 69 of 2010



BETWEEN: 

DENIS JOHN MCLAREN
Plaintiff 

AND

LENCO PROPERTIES PTY LTD
First Defendant

AND

AMACA PTY LTD (FORMERLY JAMES HARDIE & COY PTY LTD)
Second Defendant

CONTRIBUTIONS ASSESSMENT

DETERMINATION

1. The Registrar referred this matter to me by letter dated 4 November 2010 pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (NSW) (the Regulations) for a determination of apportionment as between the defendants.  

2. The determination is to be made by me on the papers, on the assumption that the Defendants are liable, and applying the standard presumptions prescribed in the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (Standard Presumptions). 

3. The plaintiff is Dennis McLaren.  He sues Lenco Properties Pty Ltd (Lenco) and Amaca Pty Ltd (Amaca) formerly known as James Hardie & Coy Pty Ltd, seeking damages for injuries he alleges he suffers as a result of occupational inhalation of asbestos.  Mr Brown alleges that he suffers from pleural mesothelioma. 

Mr McLaren’s Exposure to Asbestos

4. Mr McLaren commenced training as an apprentice panel beater in early 1961 at Lennox Motors Pty Ltd.  He was employed by Lennox until early 1966.  I infer from the material available to me that Lennox Motors was a former trading name of Lenco.  Mr McLaren went on to be employed in various roles in the motor vehicle industry until 1979 when he opened and operated a panel repair shop.  He has continued to operate that business to the present day.

5. Mr McLaren’s only exposure to asbestos during his lifetime was at the Lenco workshop.  I set out in full Mr McLaren’s description of this exposure:

“From the start of my apprenticeship in early 1961 until the end of my apprenticeship in 1966 asbestos powder was used at Lennox Motors Pty Ltd whenever welding work was done on particular panels of the vehicles we were repairing in order to prevent the heat transfer from the line of the weld into the remainder of the panel thereby preventing the panel from buckling.  The asbestos powder was produced by breaking up pieces of asbestos millboard sheets that were stacked at the rear of the workshop into a powder form into a tin and then mixing the powder that was created with water in order to form a paste. The millboard was rectangular in shape, soft, light to carry and whitish in colour.  When it was crushed it was very friable and quickly turned into a light powder. I used the asbestos powder whenever I did specific types of welding work.  Other employees at the workshop also used asbestos powder when doing specific types of welding work. There were three apprentices and three qualified panel beaters in the workshop that were working on a regular basis with the asbestos powder.  Our work was supervised by a workshop foreman. There were other employees in the panel shop including spray painters, supervisors and administrative staff who were not involved with the welding work but who worked in the panel shop.”   

6. Mr McLaren says Lennox Motors occupied the premises and employed him.  He did not work with asbestos every day but on occasions he might have worked with it three or four days in a row.  Use of the technique in the workshop was common.

7. Mr McLaren crushed the millboard into a powder by hand.  Dust evolved and he breathed it in.  He wasn’t given a mask or any other type of protective equipment.  Mr McLaren also worked in the vicinity of other employees who crushed the millboard into a powder.  His exposure was continuous until he ceased working at the premises in early 1966.
8. Mr McLaren identified the manufacturer of the asbestos millboard as James Hardie.  It was purchased from a hardware store (AE Baker) a couple of doors down from the workshop.

The Defendants’ Replies
Amaca

9. Amaca filed its Reply on 13 October 2010. In respect of Mr McLaren’s medical condition Amaca:

9.1. Does not dispute Mr McLaren’s diagnosis of mesothelioma.

9.2. Admits that his condition is caused by exposure to asbestos.

9.3. Does not admit the disabilities claimed by Mr McLaren.

10. Amaca puts in issue as to whether it was the manufacturer of the “millboard” referred to by Mr McLaren.  Specifically it says other entities manufactured such products, including the Bells Companies.  Amaca admits, however that it manufactured millboard between 1945 and 1964.  From 1964 to 1974 millboard was manufactured by the Hardie BI partnership.

11. Amaca has not filed a cross-claim as yet.   
12. Amaca does not admit that it owed Mr McLaren a common law duty of care.  It denies forseeability, duty of care, content of the duty of care, breach of duty of care and causation.  It does not specify the basis for that submission but it could conceivably be based on the argument that millboard was never designed or intended to be crushed into a fine powder and used as a welding insulator.  In any event those matters are not relevant to determining the contributions apportionment.    
13. Amaca submits that it should be placed into Category 1 (as a manufacturer) and Lenco should be placed into Category 1 and Category 2 on the basis that it was an installer as well as Mr McLaren’s employer: Standard Presumptions Cl 5(2)(a).  It makes that submission on the basis that “employees of Lenco applied asbestos material and undertook general activities installing asbestos”: Reply 8.1, and that it was solely responsible for bringing the asbestos onto the site: Reply 8.9. 
14. Amaca next submits that Lenco should be fixed with actual knowledge of the dangers of asbestos.

15. Amaca submits that the Standard Presumptions should be varied by 20 percentage points on the basis that Lenco was Mr McLaren’s employer and so had a non-delegable duty of care to provide a safe system of work.  It failed in satisfying that duty of care because no protective equipment was provided to Mr McLaren: Reply 8.7.
16. Amaca submits that the liabilities should be apportioned as follows:

Period A (sic Period B) of the Standard presumptions states apportionment for the period of exposure is:

· 65% liability to Category 1 defendants

· 35% liability to Category 2 defendants

With a variation of apportionment (as detailed above) Amaca submits apportionment should be attributed as follows:

· 45% liability to Category 1 defendants
· 55% liability to category 2 defendants

Category 1 liability = 45% / 2 (Lennox and Amaca) = 22.5% to each Category 1 defendant

Category 2 defendant liability – 55% - Lennox

Amaca submits that the final apportionment should be attributed as follows:



Amaca
22.5%



Lennox
77.5%



Total

100% 
Lenco’s Reply
17. Lenco does not admit Mr McLaren’s diagnosis.  
18. Lenco says that it did not employ Mr McLaren.  In support of that contention the Reply annexes the statement of Raymond Lentfer, a director of Lenco.  Mr Lentfer says Lenco did mechanical repairs and panel beating of Volkswagens at Parramatta, North Parramatta, Granville and Blacktown.  Mr Lentfer says in his statement:

· He has no recollection of employing Mr McLaren at any time either by Lenco or its associated company All Service Garage Pty Ltd.

· Lenco only engaged 2 apprentices between 1962 and 1974, one of whom completed that apprenticeship.  Lenco only ever employed one apprentice at a time.
· He does not recall the use of asbestos paste being used in the welding technique.   
· Millboard was never present at the Parramatta premises.

19. Lenco believes it had insurance for the relevant period and is currently pursuing those inquiries.

20. In respect of apportionment Lenco submits that it is an innocent defendant pursuant to Reg 53 of the Regulations.  It submits that asbestos was not used by Lenco.

21. Whether or not Lenco is an innocent defendant is a matter for determination by the Tribunal.  
22. If its principal submission is not accepted Lenco then submits that it should be placed into Category 2 as an employer and Amaca into Category 1 as a manufacturer/supplier.

23. Lenco rejects Amaca’s submission that it should be placed into both Category 1 and Category 2.  In that regard it submits as follows:
“The work that the plaintiff details in (sic) could not fall within the description of an installer, as the primary business of Lenco and the work described by the Claimant was welding work associated with the repair of particular vehicles, not the installation of asbestos containing products, and in fact the use of the asbestos as described by the claimant was ancillary to the work that he was employed to do”.
24. It submits that the Standard Presumptions should be adjusted 20% as against Amaca on the basis that it had actual knowledge of the risks of inhalation of asbestos from the mid 1960s and that it was a large and sophisticated organisation.  By contrast, there is nothing to suggest Lenco had any knowledge of the dangers of asbestos during the period of alleged exposure. 
25. Lenco submits that the apportionment should be as follows:
Lenco

15%

Amaca

85%

Categorising the Defendants 
26. I do not accept Amaca’s submission that Lenco was an “installer” of asbestos for the purposes of the Standard Presumptions.  The evidence is that Lenco was in the business of automotive repairs.  It did use relatively small amounts of asbestos when undertaking certain types of welding but, in my view, that use was incidental to its business of operating a repair shop.  Lenco does not fall within the definition of “installer” provided at footnote 11 to Cl 5(2) of the Standard presumptions, viz:

“For example, the category of installer would include the designer and manufacturer of particular plant or equipment which included asbestos as part of its design, as well as a company which is engaged to install the plant in accordance with the manufacturer’s instructions”.

27. Lenco did not design or install plant or equipment and was not engaged to install products containing asbestos.
28. Accordingly the parties are categorised as follows:
Category 1

Amaca

Category 2

Lenco

Findings
29. Applying Clause 3 of the Standard Presumptions the relevant factual considerations are:
(a)
Exposure to asbestos occurred from early 1961 to early 1966 while employed by Lenco.

(b)
This was the only period of exposure in Mr McLaren’s lifetime.

(c)
Mr McLaren was exposed to James Hardie asbestos millboard which was crushed to a powder by hand by him and his colleagues.

(d)
The exposure was intermittent but sometimes occurred for several days in a row.

(e)
No effective steps were taken to minimise Mr Brown’s exposure to asbestos.
(f)
The disease suffered is alleged to be mesothelioma.  That is an indivisible disease. 

30. Mr McLaren’s exposure occurred entirely in Period B.  His exposure was for a period of about 5 years and ceased in early 1966.  The Standard Presumptions provides that the following apportionments apply:

Lenco
35%

Amaca
65% 
31. I do not propose to adjust the Standard Presumptions against Lenco.  Lenco is a novel defendant in the Tribunal.  It is reasonable to infer that it did not have actual knowledge of the dangers of asbestos.  Although it took no steps to offer protective equipment to Mr McLaren I consider the Standard Presumptions adequately reflect the relative liability of the respective defendants.  

32. Similarly, I do not propose to adjust the Standard Presumptions against Amaca.  As footnote 6 of the Standard Presumptions state the presumptions provided in the Table already assume that Category 1 defendants have actual knowledge of the dangers of asbestos in Period B.  I do not consider an adjustment is required to take Amaca’s knowledge into account (see also Cl 5(6)).  Similarly, I accept that Amaca was a large and sophisticated organisation but that concept is already incorporated into the Standard Presumptions.      
33. Accordingly the apportionments are:
Lenco 
35%
Amaca
65%

34. The Registrar has not asked me to appoint a Single Claims Manager.
………………………………………………..

David Jay

Contributions Assessor
10 November 2010 
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