DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 7214 of 2007

Between 

ROBERT FRANCIS MCDONOUGH
Plaintiff

CARRIER AIR CONDITIONING PTY LIMITED
First Defendant

CRITICAL AIR PTY LIMITED (formerly McNeall Air Conditioning Pty Limited)
Second Defendant

CGU INSURANCE LIMITED (formerly Commercial Union Assurance Company of Australia) Limited
Third Defendant

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the parties, arise from a claim made for compensation brought by Robert Francis McDonough for his contraction of pleural and pulmonary asbestosis, pleural fibrosis and calcification, shortness of breath, pleural thickening, an increased risk of contracting mesothelioma and interference with his social and recreational activities.  As a consequence thereof he claims loss and damage. His claim is against the abovenamed defendants who have all appeared and put on Replys.
The Plaintiff alleges in his Statement of Particulars filed in the Tribunal on 26 September 2008 that he was employed by the First Defendant  as a sheet metal worker from October 1964 to May 1965 doing air-conditioning installation work at the Wentworth Hotel in Phillip Street and the Commonwealth Bank building in Wynyard.
He then alleges he was employed by the Second Defendant from 27 September 1965 to 13 April 1971 doing similar work and then by Nidorph, who was insured by the Third Defendant, from 3 May 1965 until 17 September 1965.

The Plaintiff in his Form 1 Particulars details that all of these exposures were of high intensity and he states at paragraph 4.1.7 
“Because my exposure in other periods was of the same type the only basis of apportioning it would be in relation to the time period in the particular employment.” 
My understanding of the Plaintiff’s contention in the Particulars is that he would assess the apportionment between the Defendants on a time on risk basis.

Attached to the Reply are various medical reports. A history taken by Professor Bryant, as detailed in his report, suggests that the Plaintiff worked with Carrier for approximately 12 months, at Fridgerite for about 1 year with similar exposure and at McNealls between 1965 and 1991, detailing that 15 to 20% of that work time was sawing millboard to fit heaters to the internal ducting and was performed in enclosed areas.

Dr. Burgess in his report takes a slightly different history in relation to the exposure at McNealls detailing that it occurred between 1965 and 1971.

Dr. Lee in his report takes the history that the Plaintiff worked at Carrier for 6 months and his exposure at Fridgerite was similar and that his work with McNealls was for about 6 years.

The Reply filed on behalf of the First Defendant does not make submissions in relation to exact apportionment but states that the apportionment should be looked at on a time on risk basis but also that the Plaintiff’s other employment with the New South Wales Railways and in periods of self-employment must be considered.

The Reply filed on behalf of the Second Defendant submits that the Second Defendant had no actual knowledge and that an apportionment should not be based on a time on risk approach as the Plaintiff’s exposure was not daily and that his time on risk should be decreased by at least 50% as the exposure was light in that employment. To that end they rely on an statement of Malcolm Richard McNeill which was attached to their Reply.

The Third Defendant makes no admissions in relation to employment knowledge, duty or breach, presumably on the basis that they are the insurer acting on behalf of the employer and do not have access to that information. They submit that the apportionment ought be approached on the basis of time on risk and they calculate various percentages on that basis.

It seems not controversial that all the Defendants are category 2 Defendants and thus the standard presumptions would suggest that they are presumed to be apportioned an equal share. In my view, that would not be doing justice to the parties, given the information contained within the Form 1 and particularly the times during which the Plaintiff worked for each of the Defendants.

Whilst I have had regard to the submissions made by the parties and the affidavit of Mr  Mc Neall, who quite fairly in his affidavit states that it is hard for him to estimate the total time the Plaintiff would have been exposed to asbestos fibres from millboard (see paragraph 4 of statement of Malcolm McNeall dated 15 August 1995), it seems to me that the best evidence must come from the Plaintiff himself.  He was the person with the experience and recollection of what he did on each day at each site and in my view, is in the best position to assess the relative exposures.  His particulars support an assessment on the basis of time on risk as in his view each exposure was of a similar intensity.
I note the submission of the First Defendant that I must consider the additional exposures that the Plaintiff has sustained.  In my view I must not, as the task I am to perform is to apportion liability as between the named defendants.  I have ignored any exposure other than that which is alleged to have occurred with the three named defendants in these proceedings.

Thus I accept that the Plaintiff’s total exposure with the defendants was approximately 77 months (approximately 7 months with the first defendant, 66 months with the second defendant and 4 months with the third defendant).  
Thus the contributions I assess are as follows:

First Defendant

Carrier Air Conditioning Pty Limited






9%

Second Defendant

Critical Air Pty Limited (formerly McNeall Air Conditioning Pty Limited)

86%

Third Defendant

CGU Insurance Limited (formerly Commercial Union Assurance Company of Australia) Limited









5%
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100%
Dated :20 March 2009
WENDY  STRATHDEE

Contributions Assessor
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