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¡N THE DUST DISEASES TRIBUNAL
OF NEW SOUTH WALES

DDT NO. 79 of 2009
7912009t1

IAN HECTOR McDONALD
Plaintiff

AMACA PTY LTD (formerly James Hardie & Goy Pty Ltd)
First Defendant

AMABA PTY LTD (formerly Hardie Ferrodo Pty Ltd)
Second Defendant

CSR LTD
Cross Defendant

CONTRIBUTIONS ASSESSM ENT

DETERM¡NATION

In these matters I have been appointed as Contributions Assessor pursuant to

clause 49(1) of the Dust Drseases Tribunal Regulation 2007 ("the

Regulations").

1. ln this matter the plaintiff has brought a claim for provisional damages

pursuant to section 1 1A of the Dusf Diseases TribunalAcf ("the Act"). He

has alleged that as a result of exposure to asbestos he now suffers from,

inter alia, asbestos-related pleural disease and asbestosis with

consequential restrictions on his social, employment and recreational

activities. The plaintiff alleges that between a date in about 1964 and a

date in about 1975 he was employed and self-employed as a fitter and

turner working on various sites in the Sydney area of New South Wales

and at Rochedale, Brisbane, Queensland. In the course of his work as a

fitter and turner he claims to have regularly sawn, drilled and othenvise

handled asbestos cement fibro sheeting.
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Further, in or about 1965 he was employed by Contract Engineering

Associates Pty Ltd to carry out work for a period of approximately four

months at the premises of the second defendant ("Amaba") at its brake

lining manufacturing plant in Smithfield in Sydney.

He further alleges that for a period of about a fortnight in 1970 he was

employed by Contract Engineering to carry out work at Amaca's factory at

Camellia.

In his statement of particulars filed on 22 April 2009 the plaintiff sets out

details of his various employments between 1954 and 1992 and I

reproduce the table that appears at paragraph 3.1 of that claim.

3.

4.

Start
date

End
date

Name and
address of
employer

(including any
other names by

which the
employer may

have been
known)

Employer's
lndustry

Occupation, a
brief

descripticn of
duties and
status (eg
full-time,
part-time,

casual etc)

Exposure
to

asbestos?

1954 1 960- Coote &
Jorgenson, New
South Wales

Apprentice
metal
machinist

No

1 961 1 963 Barclay Curl
Boilershop,
Glasqow, Scotland

Maintenance
fitter

No

1 963 1 963 Borg Warner, New
South Wales

Metal
machinist

No

1 963 1964 Brenco Sales
reoresentative

No

1964 1971 Contract
Engineering
Associates Pty Ltd,
Hunters Hill,
Sydney, New
South Wales

Engineering Yes
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5. The plaintiffs industrial history is set out at paragraph 4.1 of his particulars

and I reproduce that.

"l was born on 30 January, 1940. I resided at Auburn in New
South Wales until 1950 when I moved to Wentworlhville in
Sydney.

I left school at the age of fourfeen.

ln late 1954 I commenced an apprenticeshþ as a fitter and
turner with Coote & Jorgenson. This company was taken over by
Borg Warner Australia in about 1957. I worked on metal machine
processes inctuding the machining of gear boxes, differentials
andlor reduction units. I worked with metals only. I did not work
with any asbesfos.

t teft emptoyment with Borg Warner in about 1960 and from 1961

to 1963 I was overseas, For most of the period that I was
overseas I worked with a company in Glasgow, Scotland called
Barclay Curt Boilershop. I worked as a maintenance fitter
repairing hydraulic machines. I worked with hydraulics only-

Boilers were manufactured at these premises but there was no
asbesfos insulation materials used. I never worked on site during
the installation of the boilers. I did not have an exposure to
asbesfos in Scotland.

tn 1963 I returned to Australia and worked for Borg Warner for a
white carrying out similar work to what I had during my
apprenticeship. I had no exposure fo asbesfos. Ihr's employment
lasted approximately th ree m onths.

t then worked for a period of between twelve and eighteen
months for Brenco as a sa/es representative. Brenco supplied
engineering supplies. I had no exposure fo asbesfos.

From 1964 to 1971 t worked for Contract Engineering Assocrafes
Pty Ltd. This company was based at Hunters Hill in Sydney. I
had significant exposure to asbesfos during this period.

Contract Engineering Assocrafes Pty Ltd generally had ,fs
employees out on site carrying out various engineering iobs,
One of the first jobs that I worked on was some extensions to the

1971 1 983 Self-employed,
MEN Enqineerinq

Self-employed
enqineer

Yes

1 983 1 986 Austral Brick
Company, Sydney,
New South Wales

Maintenance
fitter

No

1 986 1992 Self-employed Publican No
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Hardie Ferrodo plant at Smithfield in Sydney. This work
essentiatty involved in the instaiiatian of new plant. I worked for a
period of about three to four months installing pipes and
machinery which were extensions of the existing production line.

I worked immediately adiacent to the processes manufacturing
asbesfos cement brake linings. We were installing additional
machinery for the mixing of the asbesfos slurry that was
uttimately used for the brake lining materials lower down in the
factory ptant. This included running steam iacketed lines in these
areas although these were not actually lagged. The exposure
that t would have had at Hardie Ferrodo factory was from the
manufacturing processes itself rather than the use of any
asbesfos insulation materials during this period. lt was a dusty
environment in this factory. I would have had exposure to
asbesfos throughout the three months that I worked at the
Hardie Ferrodo factory.

t then worked for several manths at the Monier tile plant in
Sydney. [carried out grinding work during this employment which
generated quite a bit of dust but there was no asbesfos.

Then from about 1966 to 1966, for a period of about one year, I
worked for Contract Engineering Associafes Pty Ltd at the
Rochedale plant of the Austral Brick Company in Brisbane. I
worked on the installation of a Swindell Dressier kiln which was a
brick kiln. I worked on the installation of the pipework and other
assocr,afed fitting associated with the insulation of the kiln. There
were numerous hot oil lines which were run to the kiln.
Significant lagging work was carried out on these hot oil lines.
Pre-formed secfions of insulation materials, which I believe were
asbesfos insulation materials, were used around the oil pipes
which were between one and two inch diameter. This was
carried out by laggers who I believe were employed by
Peninsula Insulation. The pre-forned lagging secfions were cut
with a hacksaw. Attached and marked "H" and "1" respectively
are pages 14 and 20 from a brochure entitled "Hardie's 85%o

Magnesia". The pipe sections shown on those pages are the
types of pipe secfions that were used by the Peninsula lnsulation
employees. The pipe secfions were white in colour. I did not
handle the pre-formed pipe secfions myself but the laggers were
employed to work in areas immediately adiacent to where I was
carrying out my own work. They were then fitted to the oil pipes
and then wrapped with wire. They were then covered in metal
cladding.

I also had exposure to asbesfos from the construction work
being canied on around me at the brick plant. The sheds in
which the kilns were to be located were being constructed using
Super Six corrugated sheefs. Ihese were constantly being cut
by tradesmen with power' .taols including in the areas
immediately above me. This generated significant amounts of
dust.
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From 1967 to 1968 I was employed on the Austral Brick Plant
No. 2 Kitn at Wallgrove in Sydney. This was essentially the same
job that I had carried out in Brisbane when I worked on the
Austral Brick Plant. Again, I was around laggers who were
insulating the hot oil pipes with the pre-formed pipe secÚions.

Super Sx sheefs were agaln used on the construction of the
sheds. These were being cut with power fools by other
tradesmen. These were roofing contractors. I had fuñher
exposure fo asbesúos during this period.

From 1969 to 1970 I was employed at Unanderra, New South
Wales at a company called Kaiser Refractories who had
engaged Contract Engineering Assoctates fty Ltd to set up a
kitn which made fire bricks for the BHP plant at Wollongong. I
worked in a brick dryer which was lined with sheets which I
believe contained asbesfos. The sheets had to be cut to size and
then to be fixed to brackets. This generated very large amounts
of dust in the enclosed area of the dryer. This work lasted
approximately one week.

The tast job that I worked on with Contract Engineering
Assocrafe s Pty Ltd involving the use of asbesfos was a period of
approximatety two weeks in late' 1970 when I worked at the
James Hardie factory at Camellia in Sydney. I worked on the
installation of new cutting machinery. The James Hardie factory
was very dusty. There was dust all over the floor. The process of
manufacturing asbestos cement fbro sheeting was being carried
on around me and I would have had exposure fo asbesfos dusf
during this period.

In 1971 t started my own busrness called MEN Engineering' I

operated this business from 1971 to 1983. Between 1971 and
1972 I worked on the installation of a Bickley furnace at Belmont
in Perfh. t do not recall any asbestos insulation was being used
on this job.

From 1973 to 1975 I worked on the installation of the No. 3 plant
at Austral Bricks Company at Woolgrove, Sydney. This was
basicalty the same type of Work as I had canied out during my
previous employment with Contract Engineering Assoctafes'
Again, the pre-formed pipe sections were used on the oil pipes
and Super Six corrugated sheefs were used for the sheds. I had

_ fu¡ther exposure fo asbesfo s during this period.

From 1975 to 1983 our company mostly worked for Monier
Concrete Products at Villawood in Sydney. We worked on the
repair and sefting up of concrete moulds and there was no
exposure fo asbesfos.

From 1983 to 1986 I worked as a maintenance fitter and then
research and development officer with Austral Brick Company in
Sydney. t do not believe that I had any exposure fo asbesfos
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during this period except for a period of one day when / assisfed
in the removal of a fire damaged Super Six roof.

ln 1986 I left Austral Brick and bought a pub in the Hunter Valley,
New South Wales which I operated until 1992. I retired in 1992."

The plaintiff attributes (paragraph 4.7) approximately 75% of his overall

exposure to asbestos to his employment with Contract Engineering

Associates and 25o/o to his perioci oí self-employment between 1971 and

1 983.

Of the 75o/o that he attributes to the employment with Contract

Engineering, he says between 5 and 10% would have occurred whilst

working at the Hardie Ferrodo factory and about 5% whilst working at the

James Hardie factory at Camellia.

In replies filed by Messrs DLA Phillips Fox on behalf of the first and

second defendants concessions are made that Amaca and Amaba Were

Category 1 defendants for the purposes of the Dusf Drseases Tribunal

(Standard Presumptions - Apportionment) Order of 2005 and further

allege that CSR was also a Category 1 employer. That is not seriously

disputed.

Amaba admits it manufactured Hardie Ferrodo brake pads and brake

linings at the Hardie Ferrodo factory in Smithfield, New South Wales

between 1964 and 1965.

Amaca in its reply admits that between 24 September 1964 to 30 June

9174 in partnership with CSR, it manufactured asbestos-containing

insulation products known as 85% magnesia composition, blocks and

sections pursuant to the partnership agreement with CSR and Bradford

Insulation. lt further admits ¡t manufactured Hardie-Bl super high

7.

8.

9.

10.
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temperature sections and composition in partnership with CSR as well as

K-Lite blocks and sections.

11. Amaca admits that it first became aware in the mid 1950s that

inhalation of asbestos fibres could cause asbestosis but qualifies

circumstances whereby it says that could occur.

As Category 1 defendants all are taken to be aware at all materialtimes of

the foreseeable risks associated with the handling of asbestos products.

Apart from annexing various invoices addressed to Bradford Insulation

Industries Pty Ltd, neither Amaba nor Amaca through its solicitor attempts

an apportionment of responsibility for any damage that the plaintiff may

establish.

Both Amaba and Amaca note that the standard presumptions under the

regulations should not be varied.

CSR as cross defendant primarily submits that the statement of particulars

as formulated by the plaintiff merely suggests that he may have worked

with "preformed pipe section". lt -submits that this is a generic description

of products supplied by several manufacturers and further submits that

none of the invoices attached by Amaca to its reply show that 85%

magnesia was supplied to Peninsula Insulation during the Hardies-Bl

partnership period. I note it does not make that submission in respect of

K-Lite blocks and sections.

On the basis that it was exposed to 85% magnesia the CSR provided a

helpful table setting out the period, the proportion of overall exposure, the

premises at which the alleged exposure occurred, the percentage of

exposure and the products to which the claimant alleges exposure. lt then

provides the identity of the relevant manufacturer identified by the

claimant during that time.

the

the

12.

13.

14.

15.
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It would seem to me that that table accurately sets out the periods of time

based upon the plaintiff's estimate that he worked at the various plants

and where he was exposure to asi¡esios products.

I have reproduced the table prepared by CSR. However, rereading the

plaintiffs industrial history it seems clear that the 25o/o attributed to him in

self-employment, except for one day, really finished in 1975. Thus to

attribute 8.33o/o of responsibility to Amaca based on one day's removal of

Super Six sheets seems to me unrealistic.

Adopting a broad brush approach I adopt the percentage of exposure

attributable to working at Hardie Ferrodo at7.5o/o. This is clearly related

only to Amaba.

f n respect of the balance of 92.5% as both CSR and Amaca are Category

1 defendants and it would appear from the submissions that Super Six

was not a Hardies-Bl partnership product, it is appropriate, particularly

regarding the plaintiffs extensive use of Super Six, that there be some

weighting of the percentage which I have done on the basis of 2:1. I have

therefore calculated responsibility as to the remaining 92.5o/o in that ratio

and I find that Amaca is 61.66% responsible and CSR 30.84%.

20. As the Hardie-Bl partnership ðeased on 30 June 1974 i have further

downgraded the CSR percentage to take into account the likelihood that

he was not exposed to CSR products after that date, although it is

possible there may have been some residual stocks. However, doing the

best I can I have rounded Amaca up to 62.50/o and CSR at30o/o'

17.

18.

19.



ll lJ(o (0 (0 (0
@O {\¡o¡(¡) ütqt

tl

(o (0
{o)
I rÞ,

I

!o
=.o
CL

l\)(tl
s

-gëqås
"åË sË ã

.It

!tu

€ãq
E 8.8
o q

8= 8
-¿-ãã ö
o)f =ct* Ë_.o o
J-qP 8.ã4
ãd_
lq
o-*
f¡)5

c- cn
PS
ão6r=
-o0)+
4dos
Ð+
9õ'<+
c$
É*o='
*,õØs)

9 OPry EPJ +E5 ãsF -s4" s
3 -õü-= gùq É
.'' Egõ oPor =Êã cF* i

-=' 
O ^\Y 

(Jli {s HgE äñ =ã 
e{q -6

oð Xs jã- 
É

== ão,a

=g)rx -*
ãäÞ-Eq

o{
= 

(tlgs
oÉ
0) =.*s
ëã
G*
Àd

't
o
3

oõ'
ðg
8E
ã3
8Eo-
-io
8. r_

o
G¡
o
CL

N)(¡
s

ft
\,1(¡
s

O)
f,\(tl
s

{
(tl
s

Q¡
dqxol¡ oof9fi
=claio

ådägH #
åg ååãg
4ã s.
Ø9p.c=õEBo
98.

o>ÀØ
Þe-õ96g

c)of
lt)

=:f,(o

8f' Hã_q'HHAF9Ë-g ão¿ ãog=e"gä

¡f 'Aäg 'A=A'5å$
*å çgä ã3åäËE
öØ@ "a åE H

q>;- (/¡

=Fâo

=õ-=.A,ãoõq
3o

il3
oP

Ë ãã
g f 6
õ gÉ

õ-=cto
E=

3 
= 

Ø=
fD fD f,l o)oc)o
$ol¡)

o>Ø=
trq)

c)
ß)

oØ3][o)
c)
s)

3 Ø= 3fD f,1 0) o)c,ôc)ofDo)

3
ft)u
g)

3cL q¡

3åãe
l#gäi cLo cio- õ

90 90ÈÈ(/) (¡trr
O) (J)\¡{s ssñ

JJ

bo bo{{(tt (rlss

(¡r
¿^, S'nA(o
N) O)(¡ \¡
:o (Jì"'s

N) ('t('l rj ¿.r¿ù 9
¡\) rr O)('t l\) f\) N)
\o (¡ (rl (tlss s

{
(Jl
s

og
o
c
Â¡á
o
Ø

oo
o-o>>3@3 3,dãgt Ât--Fo:ssÐo
!t
E'
o-3.
o-
3
o

--r-,1P?¡f¡o
RsSe
S àqc

CL

cto
o
q)

oc
o,

o
CL

9¡o
o
õ-
É
an

r

m
(o



PAGE 1O

21. I have been asked to appoint a single claims manager and I appoint the

claims manager of Amaca Pty Ltd to fulfill that role.

22. I have

Dated the 5th day of August 2009

PAUL BLACKET SC
CONTRI BUTIONS ASSESSOR.




