IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT No. 54 of 2009
FRANCIS McCARTNEY

Plaintiff

STATE OF NEW SOUTH WALES (incorrectly sued as State Rail Authority of New South Wales) (“SNSW”) 

First Defendant 

AMCOR LIMITED (formerly Australian Paper Manufacturers Limited) (“Amcor”)

Second Defendant

CONSTRUCTIONAL CHEMICAL AND REFRACTORY ENGINEERING PTY. LIMITED t/as CCR ENGINEERING (in liquidation) (“CCR”)

Third Defendant 

AMACA PTY. LIMITED (under NSW administered winding-up) (formerly James Hardie & Coy. Limited) (“Amaca”)
Fourth Defendant 

SHELL REFINING (AUSTRALIA) PTY. LIMITED (wrongly sued as Shell Australia Limited) (“Shell”)

Fifth Defendant 

WORLD SERVICES AND CONSTRUCTIONS PTY. LIMITED (in liquidation) (“World”) 

Sixth Defendant 

COLGATE-PALMOLIVE PTY. LIMITED (“Colgate”)

Seventh Defendant 

ORICA LIMITED (“Orica”) 

Eighth Defendant 

McDONALD CONSTRUCTIONS PTY. LIMITED (in liquidation) (“McDonald”) 

Ninth Defendant 

CALTEX LUBRICATING OIL REFINERY LIMITED (“Caltex”)

Tenth Defendant 

THOMAS & COFFEY CONSTRUCTIONS PTY. LIMITED (in liquidation) (“Thomas”) 

Eleventh Defendant 

COMBINED CONTRACTORS PTY. LIMITED (in liquidation) (“Combined”) 

Twelfth Defendant 

AMACA PTY. LIMITED (under NSW administered winding-up) (formerly James Hardie & Coy. Limited) (“Amaca”) 
First Cross-Defendant 

WALLABY GRIP LIMITED (“WGL”)

Second Cross-Defendant 

WALLABY GRIP (BAE) PTY. LIMITED (in liquidation) (“BAE”) 

Third Cross-Defendant 

CSR LIMITED (“CSR”)

Fourth Cross-Defendant 

SUPPLEMENTARY DETERMINATION TO 
CONTRIBUTIONS ASSESSMENT OF  25 AUGUST 2009
This is a supplementary determination and should be read in conjunction with the Contributions Assessment which I completed in this matter on 25 August 2009.  Within the time prescribed by the rules I received from the legal representative of the Ninth Defendant, (McDonald), an application to correct an alleged accidental slip or error in the Contributions Assessment 
The nature of the alleged accidental slip or error needs some explanation to understand it:

1) McDonald was an employer.

2) During one particular period of employment with McDonald, there was a joint tortfeasor, Caltex which was an occupier of premises where the Plaintiff worked.

3) I apportioned liability for exposure in that period between Caltex and McDonald equally.

4) Caltex had on foot a cross claim against Amaca, WGL and BAE for contribution to its liability including for the period of employment with McDonald. I apportioned part of Caltex’s liability between those parties.

5) I did not apportion any of McDonald’s liability during the same period between Amaca, WGL and BAE because there was no Cross Claim by McDonald against those parties.

McDonald submits this was accidental slip or error and should be corrected under Clause 49(10) of the Regulations.  It is argued that it is an error because I should have apportioned some of its liability during the relevant period between Amaca, WGL and BAE.  It is said that the absence of a specific cross claim is irrelevant to apportionment of contribution, it is only necessary that the tortfeasors liable for exposure in the employment period are sued in the proceedings. 
I asked for brief submissions from McDonald and from the parties affected by the proposed change to the Contributions Assessment, and have now received them (those parties oppose the suggested changes to the Contributions Assessment).
McDonald cannot point to a specific provision of the rules that says I must do as it suggests and I am hesitant to apportion liability without a Cross Claim because if the matter were later contested in the Tribunal, it could not apportion in the absence of a Cross Claim.

McDonald also says that I cannot take into account the pleadings because they are excluded from my attention by Clause 49(4)(a) and I must rely solely upon the Plaintiffs Particulars and the Defendants’ Replies. However, Clause 49(4)(b) provides that I must also conduct the Contributions Assessment on the basis of the Standard Presumptions, which in Clause 4(4), provides that the Contributions Assessment is to be done on the “papers which include” the particulars and replies.  In my view I am entitled to rely on the Pleadings.  
I find that I cannot apportion part McDonald’s liability to Amaca, WGL and BAE in the absence of a formal Cross Claim.  As a result, I refuse the application to correct the Contributions Assessment by the Ninth Defendant.

DATED 7 September 2009








JAMES T. KEARNEY
