IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT No. 54 of 2009
FRANCIS McCARTNEY
Plaintiff

STATE OF NEW SOUTH WALES (incorrectly sued as State Rail Authority of New South Wales) (“SNSW”) 
First Defendant 
AMCOR LIMITED (formerly Australian Paper Manufacturers Limited) (“Amcor”)
Second Defendant
CONSTRUCTIONAL CHEMICAL AND REFRACTORY ENGINEERING PTY. LIMITED t/as CCR ENGINEERING (in liquidation) (“CCR”)
Third Defendant 

AMACA PTY. LIMITED (under NSW administered winding-up) (formerly James Hardie & Coy. Limited) (“Amaca”)
Fourth Defendant 

SHELL REFINING (AUSTRALIA) PTY. LIMITED (wrongly sued as Shell Australia Limited) (“Shell”)

Fifth Defendant 

WORLD SERVICES AND CONSTRUCTIONS PTY. LIMITED (in liquidation) (“World”) 

Sixth Defendant 

COLGATE-PALMOLIVE PTY. LIMITED (“Colgate”)
Seventh Defendant 

ORICA LIMITED (“Orica”) 

Eighth Defendant 
McDONALD CONSTRUCTIONS PTY. LIMITED (in liquidation) (“McDonald”) 

Ninth Defendant 

CALTEX LUBRICATING OIL REFINERY LIMITED (“Caltex”)

Tenth Defendant 

THOMAS & COFFEY CONSTRUCTIONS PTY. LIMITED (in liquidation) (“Thomas”) 

Eleventh Defendant 
COMBINED CONTRACTORS PTY. LIMITED (in liquidation) (“Combined”) 
Twelfth Defendant 

AMACA PTY. LIMITED (under NSW administered winding-up) (formerly James Hardie & Coy. Limited) (“Amaca”) 
First Cross-Defendant 

WALLABY GRIP LIMITED (“WGL”)

Second Cross-Defendant 

WALLABY GRIP (BAE) PTY. LIMITED (in liquidation) (“BAE”) 
Third Cross-Defendant 

CSR LIMITED (“CSR”)

Fourth Cross-Defendant 

CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

For convenience, I will refer to the Defendants as set out in the heading to this document. There are twelve Defendants, one of whom is a Cross-Defendant and three other Cross-Defendants making a total of fifteen separate Defendants. Some economy of expression is required. Where I refer to “exposure” or its derivation, this is taken to mean exposure to an inhalation into the Plaintiff’s respiratory system of asbestos dust and fibre. Where I refer to Defendants, I include cross Defendants, if applicable. I have calculated the percentages to the closest decimal place.  Although this involves some rounding before a final rounding, it is not significant.
Categories of Defendant 

The first task is to determine the categories into which each Defendant should be placed. I do so as follows: 
	Defendant 


	Category 

	SNSW
	1 and 2

	Amcor 
	2

	CCR
	2

	Amaca 
	1 (and 2 for CCR period)

	Shell 
	2

	World 
	2

	Colgate
	2

	Orica 
	2

	McDonald 
	2

	Caltex 
	2

	Thomas 
	2

	Combined
	2

	WGL
	1

	BAE
	1

	CSR 
	1


I have read the submissions of each of the Defendants regarding the categorisation of each of the Defendants and have taken them into account in reaching my view.

I have also noted the submissions of the Defendants concerning a variation of the Standard Presumptions but in the circumstances of this case, I will not make any variation to the Standard Presumptions.  Where there is more than one Defendant in a particular category for a particular period, I have treated them as equal. I have not been satisfied that a variable contribution ought to apply. 
The Plaintiffs Allegations of Exposure 

The Plaintiff is currently 71 years of age. He alleges exposure to asbestos in various employments between 1954 and 1979. There is no easy, neat or simple way to set out  the factual allegations in this matter. For consistency, I have adopted the method of describing exposure adopted by the Plaintiff, by tracing his employment roughly in chronological order. It should be noted that some dates appear to overlap.  I have accepted the Plaintiffs description of the dates on he assumption he may have worked for a number of employers in any one period.
The Plaintiff is the most reliable source of information concerning his asbestos exposure over the years. I accept the Plaintiff’s description of his exposure and the overall apportionment in percentage terms which he makes in Part 4 of his particulars (unless otherwise stated). I have considered that a competing method would be to adopt a “time on risk” approach but this is likely to be less helpful in the present case where the exact periods of employment and exposure are uncertain and the level of exposure between the different periods is not consistent. To adopt this method would, in my view, compound the inaccuracies which are inevitable in the present task.
Accordingly, I adopt the Plaintiff’s conclusions about the apportionment of his exposure. 

History of the Plaintiff’s Exposure 
General matters – The Plaintiff gives a reasonably detailed description in his Particulars of the circumstances in which he was exposed.  For economy, I will not repeat those particulars, but I have relied on them.  I will, however, record the matters which are important for the purposes of this Determination. In each of the Plaintiff’s employments described, he says that there were no warnings of the dangers of asbestos, nor any respiratory protection. In the first employment with SNSW he was an apprentice and otherwise he was employed as a tradesman fitter/turner/machinist or a mechanical and pipe fitter.
For ease of reference, I have set out as an annexure to these reasons, my calculations in tabular form.
SNSW Period - The Plaintiff says he worked at the Everleigh Workshop for 4-5 years from 1954 to 1959. He was exposed on a daily basis. He left upon completing his apprenticeship. He estimates this period represented 10% of overall exposure.
Mauri Period - From about June 1959 until some time in 1960 (for about 6 months), he was employed by Mauri Bros. & Thompson (Engineers) Pty. Limited. He worked at the paper mill in Botany owned by Amcor. He estimates this period represented 2.5% of overall exposure, all of which should be attributed to Amcor.
CCR Period - From about 1960 to about 1967, he worked on and off for CCR at various industrial sites. He estimates this period represented 30% of overall exposure. He was exposed in the following places: 

(a) Amaca’s asbestos and cement works at Camellia. He worked on the factory machinery and shutdowns as well as boilers, pumps, dismantling machines, conveyor belts and cleaned factory machinery using compressed steam and air as well as brushes and brooms. The Plaintiff described this exposure as extremely intense. He estimates this period represented 80% of the exposure in this period or 24% of overall exposure (30% x 80% = 24%). In this period Amaca is both Category 1 (as manufacturer) and Category 2 (as occupier) while CCR is category 2.
(b) The Shell Refinery at Granville – the Plaintiff said he spent an overall 6-7 months at this site. The Plaintiff described his exposure as medium to high intensity. He estimates this period represented 10% of the exposure in this period or 3% of overall exposure (30% x 10% = 3%) 

(c) Boral Total Refinery at Botany – the Plaintiff said he spent 4-5 months in total here. He said his asbestos exposure in this period was medium to high intensity. He estimates this period represented 5% of the exposure in this period or 1.5% of overall exposure (30% x 5% = 1.5%). This is attributed to in full CCR as Boral is not a party.
(d) Boral Total Plant at Silverwater – the Plaintiff says his exposure at this site was similar to that at Boral at Botany and he spent about 3-4 months in total at this site. He described his asbestos exposure here as medium to high intensity. He estimates this period represented 5% of the exposure in this period or 1.5% of overall exposure (30% x 5% = 1.5%).  This is attributed to in full CCR as Boral is not a party.
World Period - The Plaintiff was then employed by World Services & Constructions Pty. Limited on and off from 1964 to about 1971. He estimates this period represented 15% of overall exposure. During this period of employment he worked at various industrial sites as follows: 

(a) Colgate factory at Balmain – the Plaintiff described this exposure as of a medium intensity. He estimates this period represented 30% of the exposure in this period or 4.5% of overall exposure (15% x 30% = 4.5%). This should be divided equally between Colgate and World.
(b) Orica’s site at Marrickville – the Plaintiff probably spent about 12 months all up working on this site whilst employed by World. He described the exposure here as medium to high intensity. He estimates this period represented 35% of the exposure in this period or 5.25% of overall exposure (15% x 35% = 5.25%)
(c) Boral Total’s Refinery at Botany – the Plaintiff says he probably spent about 10 months all up working on this site. He described the exposure here as medium to high intensity. He estimates this period represented 22.5% of the exposure in this period or 3.38% of overall exposure (15% x 22.5% = 3.38%)
(d) The Shell Refinery at Granville – the Plaintiff says he probably spent about 1 year all up working on this site. He did not describe the level of intensity at this site. He estimates this period represented 22.5% of the exposure in this period or 3.38% of overall exposure (15% x 22.5% = 3.38%)
McDonald Period - The Plaintiff was then employed by McDonald Constructions Pty. Limited, on and off from about 1963 to about 1973. He estimates this period represented 15% of overall exposure. He worked at various industrial sites and had the following exposure: 

(a) The Orica site at Matraville - He spent about 1-2 months all up at this site. He described the exposure as being of a medium to high intensity. He estimates this period represented 30% of the exposure in this period or 4.5% of overall exposure (15% x 30% = 4.5%)
(b) Caltex Refinery at Kurnell – the Plaintiff says he worked most of his employment with McDonald at this site, spending most of his time working in the lube oil refinery. He described the intensity of exposure as medium to high intensity. He estimates this period represented 70% of the exposure in this period or 10.5% of overall exposure (15% x 70% = 10.5%)
Allmen Period - The Plaintiff was then employed by Allmen Engineering Pty. Limited on an intermittent basis from about 1966 to 1968. He worked at various industrial sites and was exposed in the same manner as his employment with McDonald, World and CCR. He estimates this period represented 7.5% of overall exposure. He was exposed at the following sites during this period: 

(a) The Amcor factory at Botany – He worked at this site for about 2-3 months all up. He described the level of exposure as medium to high intensity. He estimates this period represented 35% of the exposure in this period or 2.625% of this period of exposure (7.5% x 35% = 2.625%)
(b) The Orica site at Matraville – the Plaintiff says he worked at this site for about 6-7 months all up. He described the level of exposure as medium to high intensity. He estimates this period represented 40% of the exposure in this period or 3% of overall exposure (7.5% x 40% = 3%)
(c) The Colgate Factory at Villawood - the Plaintiff says he worked at this site for about 3-4 months all up. He described the level of exposure as of a medium intensity. He estimates this period represented 25% of the exposure in this period or 1.875% of this period of exposure (7.5% x 25% = 1.875%)
Thomas Period - The Plaintiff was then employed by Thomas & Coffey Constructions Pty. Limited on and off from about 1971 to 1974. He was exposed in the same fashion during his employment with McDonald, World and CCR. He estimates this period represented 5% of overall exposure. He was exposed at the following sites: 

(a) The Amcor Factory at Botany - the Plaintiff says he worked at this site for about 6-7 months all up. He described the level of exposure as medium to high intensity. He estimates this period represented 90% of the exposure in this period or 1.5% of overall exposure (90% x 5% = 4.5%)
(b) Naval Shipyard at Garden Island - the Plaintiff says he worked at this site for about 2-3 months all up. He described the level of exposure as low to medium intensity. He estimates this period represented 5% of the exposure in this period or 0.25% of overall exposure (5% x 5% = 0.25%)
(c) Australian Gypsum Factory at Camellia – the Plaintiff says he worked at this site for about 4-5 months all up. He described the level of exposure as low to medium intensity. He estimates this period represented 5% of the exposure in this period or 0.25% of overall exposure (5% x 5% = 0.25%)
Combined Period - The Plaintiff was employed by Combined from 1974 to 1979 and worked at various industrial sites. He carried out similar work to the periods of employment with McDonald, World and CCR. He estimates this period represented 15% of overall exposure. He was exposed at only one site namely the Caltex Refinery at Kurnell - the Plaintiff says he was exposed on a weekly to a daily basis. The Plaintiff does not specify the length of employment at this site. He described the level of exposure as medium intensity and medium to high intensity, at times. 
Cross Claims
There four cross claims in total.  I will deal with them in the order they are numbered in the Tribunal file.

First Cross Claim – SNSW sues Amaca and WGL for contribution or indemnity pursuant to the Law Reform (Miscellaneous Provisions) Act, 1946 and further or in the alternative, for damages for breach of an implied warranty relating to goods sold.  All three are Category 1 while SNSW is also a category 2. The Period is Index Period A (75%/25%), so the liability of the Category 1 Defendants should be apportioned equally between them between them (75% ÷ 3 = 25% each) and the Category 2 Defendant (SNSW) has the remaining 25%.  This cross Claim is for 10% of overall exposure so it is divided 2.5% to SNSW (as Category 1), 2.5% Amaca, 2.5% WGL and 2.5% SNSW (as Category 2).
Second Cross Claim – Caltex sues Amaca and WGL and BAE for contribution or indemnity pursuant to the Law Reform (Miscellaneous Provisions) Act, 1946. Caltex is Category 2 while Amaca, WGL and BAE are all Category 1.  I should be noted that WGL ceased operations on 30 September 1966 and BAE started operations the next day, 1 October 1966.  That makes the liability of those two Defendants successive rather than concurrent.  It is, in effect a single interest but divided as to time.  I will identify that single interest of WGL and BAE as “the Wallaby Grip companies”. 

The particulars are unclear as to exactly when the Caltex exposure occurred but it is alleged to be between 1963 and 1979. It appears the majority was during Index Period B (65%/35%) so for ease of calculation I will assume the whole period falls into Period B. The total Caltex exposure is 12.75% so 65% of that figure (8.2875%) should be divided equally between Amaca (4.14%) on the one part and the Wallaby Grip companies on the other (4.14%).  The balance is apportioned to Caltex (4.46%)
The share of the Wallaby Grip companies (4.14%) should be apportioned between them by the approximate time on risk, so 3 years of the 16 year period is apportioned to  WGL (0.78%) and the balance to BAE (3.36).
Third Cross Claim – Amaca sues CSR pursuant to a partnership alleged to exist between them from 28 September 1964 until May 1974 and also pursuant to s.5 of the Law Reform (Miscellaneous Provisions) Act, 1946.  Amaca seeks to recover its contribution for Amaca’s share of damages payable pursuant to the Second Cross Claim by Caltex (4.14%) which should be reduced by half (as both are Category 1) to Amaca (2.07% and half to CSR (2.07%).  The period of exposure prior to 28 September 1964 is ignored being of no significance.
Fourth Cross Claim – Orica sues WGL and BAE for the supply of asbestos to its Matraville premises while the Plaintiff was employed there by World, McDonald and Allmen.  It would be too convoluted to apportion for each exposure.  The total of Orica’s contribution for those exposures is 7.88%. The period is 1963 to 1973 - 11 years – all in index period B.  I apportion 35% to Orica (2.76%) and 65% to the Wallaby grip companies (5.12%) and that is divided between them 4/11ths (1.86%) to WGL and the balance (3.26%) to BAE on a time on risk basis.
Final determination
My conclusions concerning apportionment are set out in the right hand column in the table annexed to these reasons.  For convenience, I have applied a rounding to those figures to reach the final determination set out in the table below.

	Defendant 


	Final apportionment

	SNSW
	5

	Amcor 
	7.5

	CCR
	8.7

	Amaca 
	24.5

	Shell 
	3.2

	World 
	10

	Colgate
	4.1

	Orica 
	2.8

	McDonald 
	7.5

	Caltex 
	4.5

	Thomas 
	1

	Combined
	7.5

	WGL
	5.1

	BAE
	6.6

	CSR 
	2

	Total
	100


Single Claims Manager 
I have been asked to appoint a Single Claims Manager. In the circumstances I appoint Amaca as Single Claims Manager pursuant to Clause 61 (4) (a) of the Regulation. 
DATED 25 August 2009








JAMES T. KEARNEY
	Defendant 


	Plaintiff’s history
	% overall exposure
	Cross Claims
	

	SNSW 
	no concurrent tortfeasors
	10
	Reduced by 5% for first cross Claim – 2.5% to Amaca and 2.5% to WGL
	5

	Amcor 
	Mauri period - 2.5% - no concurrent tortfeasors

Allmen period at Amcor - no concurrent tortfeasors

Thomas period at Amcor – 4.5% but concurrent equal liability with Thomas
	2.5

2.63

2.25

= 7.38
	
	7.38

	CCR  30% overall
	Boral Total refinery at Botany - no concurrent tortfeasors

Boral total Plant at Silverwater - no concurrent tortfeasors

Concurrent liability with Amaca (unclear but for ease of calculation assume whole period in Index period B – 65/35) Amaca is Category 1 and Category 2 so there are two Category 2 (Amaca and CCR)(24% x 35% x 50% = 8.4%)

Concurrent equal liability with Shell for 3%
	1.5%

1.5%

4.2

1.5

=8.7
	
	8.7

	Amaca 
	CCR exposure – 24% but concurrent liability with CCR (unclear but for ease of calculation assume whole period in Index period B – 65/35) (24% x 65% = 15.6% plus share as Category 2 (4.2%)
	19.8
	Increased by 2.5% for first Cross Claim by SNSW

Increased by 4.14% for Second Cross Claim by Caltex but that figure is decreased by half for the Third Cross Claim (Amaca against CSR) result + 2.07%
	24.37

	Shell 
	CCR exposure - 3% but concurrent equal liability with CCR

World period at Shell – 3.375 but concurrent equal liability with World
	1.5

1.69

=3.19
	
	3.19

	Defendant 


	Plaintiff’s history
	% overall exposure
	Cross Claims
	

	World 15% overall
	World period at Colgate –  4.5% but concurrent equal liability with Colgate

World period at Orica – 5.25 but concurrent equal liability with Orica

World period at Boral Total’s refinery at Botany – no concurrent tortfeasors

World period at Shell – 3.375 but concurrent equal liability with Shell
	2.25

2.63

3.38

1.69

= 9.95
	
	9.95

	Colgate
	World period at Colgate – 4.5% but concurrent equal liability with World

Allmen period at Colgate - no concurrent tortfeasors 
	2.25

1.88

= 4.13
	
	4.13

	Orica
	World period at Orica – 5.25 but concurrent equal liability with Orica

McDonald period at Orica – 4.5% but concurrent equal liability with McDonald

Allmen period at Orica - no concurrent tortfeasors
	2.63

2.25

3

=7.88
	Reduced by 65% (5.12%) for Fourth Cross claim to 2.76
	2.76

	McDonald 15% overall
	McDonald period at Orica - 4.5% but concurrent equal liability with Orica

McDonald period at Caltex – 10.5% but concurrent equal liability with Caltex
	2.25

5.25

= 7.5
	
	7.5

	Caltex 
	McDonald period at Caltex – 10.5% but concurrent equal liability with McDonald

Combined period at Caltex – 15% - concurrent equal liability with Combined
	5.25

7.5

= 12.75
	Reduced by 8.29% for Second Cross Claim against Amaca (4.14%), and WGL (0.78%) and BAE (3.36%) 
	4.46

	Defendant 


	Plaintiff’s history
	% overall exposure
	Cross Claims
	

	Thomas 
	Thomas period at Amcor – 4.5% but concurrent equal liability with Amcor

Thomas period at Naval shipyard - no concurrent tortfeasors

Thomas period at Australian Gypsum - no concurrent tortfeasors
	2.25

0.25

0.25%

= 0.75
	
	0.75

	Combined 
	Combined period at Caltex – 15% - concurrent equal liability with Caltex 
	7.5
	
	7.5

	WGL
	
	
	Increased by 2.5% for first Cross Claim by SNSW

Increased by 0.78% for Second Cross Claim by Caltex 

Increased by 1.86% for Fourth Cross Claim by Orica
	5.14

	BAE 
	
	
	Increased by 3.36% for Second Cross Claim by Caltex

Increased by 3.26% for Fourth Cross Claim by Orica
	6.62

	CSR 
	
	
	Increased by 2.07% for the Third Cross Claim by Amaca
	2.07

	Total
	
	
	
	99.52
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