CONTRIBUTIONS ASSESSMENT

DUST DISEASES TRIBUNAL

MATTER NO: 5103 / 2005
EDITH MARGARET MAY AS LPR OF THE ESTATE OF THE LATE KENNETH GEORGE MAY

Plaintiff

CSR LIMITED

First Defendant

SELTSAM PTY LIMITED
Second Defendant

AMACA PTY LIMITED
Third Defendant

DETERMINATION

INTRODUCTION

By letter dated 7 April 2008 bearing the signature of the Registrar of the Dust Diseases Tribunal I am appointed Contributions Assessor in these proceedings. 

I have been provided with the file of the Dust Diseases Tribunal that contains the following material upon which I rely in making this determination:

1. Plaintiff’s Statement of Particulars filed 18 November 2005 (“Particulars”)

2. First Defendant’s Reply filed for First Defendant (Cross Defendant) on 8 April 2008
3. Defendant’s Reply filed for Second Defendant on 25 January 2008

4. Defendants Reply filed for Third Defendant on 25 January 2008 
In addition to the material described at 1-4 above I rely on the Standard Presumptions set out in Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007.

I assume that each defendant sued by the Plaintiff, who is the Legal Personal Representative of her husband the late Kenneth May (“the deceased”) a male who apparently contracted and died from mesothelioma , is liable to contribute. I do note that reference is made in the papers to the Plaintiff having discontinued the proceedings against the First Defendant, CSR Limited (“CSR”). CSR remains involved in these proceedings by operation of a Cross Claim by the Third Defendant Amaca Pty Limited (“Amaca”)
Each Defendant is a Category 1 Defendant.

I will refer to the Defendants in the following way:

· First Defendant/Cross Defendant – CSR Limited as “CSR”

· Second Defendant – Seltsam Pty Limited as “Seltsam”

· Third Defendant – Amaca Pty Lmited as “Amaca”

PLAINTIFF’S ALLEGATIONS OF EXPOSURE

Where I refer to “exposure” or its derivation this is to be taken to mean exposure to and inhalation into the deceased’s respiratory system of asbestos dust and fibre.
The Particulars allege a period of exposure in 1961 while the deceased was employed by Pat Gabel in Darwin. The deceased allegedly worked as a Truck Driver and Labourer from 30 June 1961 until late October 1961 during which time he handled and worked with fibro sheets, flat sheets, and corrugated sheets and was thereby exposed.

The Particulars do not identify any manufacturer or supplier of the fibro sheets, flat sheets, and corrugated sheets. 
CONTRIBUTION ASSESSMENT

The CSR Reply seeks to deny liability to contribute on the basis of a number of “common law” defences, for example the type that was held to have been grounded in McNeil v Seltsam – injury not foreseeable. It also relies on comments made by Vern Tucker in a statement dated 18 November 2005 and a series of advertisements from Darwin newspapers in support of a submission that the deceased would not have been exposed to CSR products. I understand the submission and it is not without merit. I am however to assume that each defendant sued by the Plaintiff is liable to contribute. I have previously determined that this assumption can be rebutted if there is no evidence upon which it could logically and reasonably be concluded that a Defendant is liable to contribute. I do not believe that is the situation here for the reasons I will explain when dealing with the Reply filed by Amaca.

The Reply filed by Seltsam seeks to deny liability to contribute on the basis of a number of “common law” defences, for example the type that was held to have been grounded in McNeil v Seltsam – injury not foreseeable. It also relies on comments made by a Vern Tucker in a statement dated 18 November 2005 which identifies Amaca products at Burns Philp and a series of advertisements from Darwin newspapers in support of a submission that if the deceased was exposed to Seltsam products he could only have been exposed for a brief period after an advertisement appeared in a Darwin newspaper exclaiming that “Burns Philp are now Stockists of the full range of Wunderlich Building Materials”. I understand this submission and it is not without merit but I have no way of knowing, on the papers, whether this advertisement was taken out the day immediately after, the month after or even three months after Burns Philp became the stockists of the Wunderlich products.
The Reply filed by Amaca submits that the plaintiff has not particularised with sufficient clarity the products the deceased was exposed to such that liability can be attributed to Amaca. Amaca relies on the McNeil v Seltsam – injury not foreseeable defence. Amaca submits that CSR must be liable by operation of Burns Philp being the Darwin agent for CSR as demonstrated by a letter dated 12 September 1961 signed by an unidentified Sales Manager of Amaca addressed to Seltsam. Amaca submits it cannot be liable because the same letter identifies its Darwin agent as being Millars and Sandover. Amaca submits that the deceased did not in his sworn affidavit prepared during his lifetime nor during his sworn evidence given before Judge Duck in late December recall attending the premises of Millars and Sandover and could only recall attending the premises of Burns Philp. Amaca submits that if it is to be liable then contribution should be equal between the three defendants.

I believe that this last approach suggested by Amaca is the one that should be adopted. There is evidence implicating each Defendant in exposure, CSR in the form of the 12 September 1961 letter, Seltsam in the form of the Burns Philp newspaper advertisement and Amaca in the form of the Vern Tucker statement. It is not possible for me to unscramble the egg that is broken here with all of the competing arguments and evidence and as unsatisfactory as it may be to the parties I feel I must apply the “broad brush”. Accordingly I determine contribution to be:

CSR – 33.3 %

Seltsam – 33.3%

Amaca – 33.3%
.

I appoint at random CSR as Single Claims Manger.
Toby Tancred

Date: 21 April 2008
