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CONTRIBUTIONS ASSESSMENT

DETERMINATION
The Registrar of the Dust Diseases Tribunal of NSW referred this matter to me as Contributions Assessor in accordance with Clause 49*(1) of the Dust Diseases Tribunal Regulation 2007.  I have been asked to make a determination and, in accordance with Section 61(3)(b) of the Regulations, to appoint a Single Claims Manager.

By virtue of the provisions of Clause 49(4) of the Regulations I am to make that determination on the assumption that the defendants are liable and solely on the basis of:

(a) The plaintiff’s Statement of Particulars and the defendants’ replies on the claim; and

(b) Standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette, being the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Oder 2005.

FACTS
The plaintiff, Nola Kay Mauler, has alleged that between November 1961 and a date in about December 1974 she was exposed to and inhaled asbestos dust and fibre from asbestos insulation materials manufactured by he defendant.  She alleges that this exposure resulted from contact with work clothing of her husband, Frank Mauler, which was contaminated with asbestos dust and fibre insulation materials which had been manufactured by the defendant.  The plaintiff’s husband allegedly came in contact with the insulation materials during the course of various employments as an electrical fitter and maintenance engineer in and around the Sydney Metropolitan area.  The contact alleged by the plaintiff came from handling and washing this contaminated clothing over the period of time referred to.
The plaintiff has alleged that it was the practice of her husband not  to change at work but to wait until he came home.  He had about four pairs of overalls which he wore to work and he changed those overalls every two days.  It would be left to the Plaintiff to shake the dust out of the clothing before washing it. 

The plaintiff and her husband were married in November 1963 but she says that she was doing some of his washing even before they were married.  The plaintiff is not aware of any exposure to asbestos in the course of her own employment as she herself worked in sales or in the performance of office work.  

In 1981 the plaintiff and her husband moved to the country town of Wellington where they became self-employed in a mixed business shop.
  The husband, Frank Mauler, has provided an affidavit in which he sets out his work history during the period that he has known the plaintiff.  Those employments can be summarised as follows:

(a) November 1961 until May 1962 with English Electric at Regents Park in Sydney.  He does not recall any significant contact with asbestos during that employment.

(b) From June 1962 until March 1964 with Email-Westinghouse.  The husband was involved in manufacturing high voltage switch gear for power stations.  His work also involved the installation of this equipment which involved working in and around insulation containing asbestos insulating materials.  He has identified material displayed in brochures issued by James Hardie & Co. as being the type of asbestos products with which he came into contact.

(c)  From March 1964 until September 1995 the husband was employed by Clyde Engineering but did not have contact with asbestos during this period.

(d) From September 1965 until August 1970 the husband was employed by Chadwick Electrical of St. Marys which involved performing many different types of work.  He has identified various projects on which he was employed and has been able to refer to various types of asbestos products with which he had contact.

(e) From August 1970 until March 1973 the husband was employed at Consolidated Poultry working as a maintenance engineer.  This included working on refrigeration and boilers and he says that asbestos semi-circular pipe sections were used in his vicinity and were sometimes handled by him.

(f) From March 1973 until June 1981. the husband was employed by Tabletalk Poultry and again worked on refrigeration, electrical work and work on the glycol tank.  Again the main asbestos product with which he came into contact were the semi-circular pipe sections which he has identified from the brochures issued by Hardie & Company.  I note that the husband states that he had contact with asbestos only in the early part of this employment and the plaintiff only alleges contact with asbestos to December 1974.
As previously stated the plaintiff and her husband moved to the country in 1981 where they operated their own business.  The husband’s affidavit  includes evidence that he does not believe that he had any exposure to asbestos in his home or in the shop premises which he and the plaintiff operated.

The first defendant acknowledges that between 1961 and 1964 it manufactured Magnesia blocks, sections and plastic compositions containing abestos.  It says that between 1964 and 1974 it manufactured 85% Magnesia blocks, sections and plastic composition.  This manufacture was by a  partnership arrangement between the first defendant and CSR Limited together with its’ associated company, Bradford Insulation Industries Pty. Ltd.  The defendant alleges that CSR was an equal partner in this venture and was equally liable, as manufacturer of the asbestos insulation products referred to, during the period 1 September 1964 to 30 June 1974.

The defendant has joined as second cross defendant Email Limited, which company employed the plaintiff’s husband from June 1962 until March 1964.  The defendant relies on the allegations made by the husband that he was involved in insulation work and working around asbestos insulating materials the main ones  which he recalls being half pipe sections placed around steampipes.  It is not clear whether this exposure was only during a period of two weeks when he worked at Vales Point Power Station or during the whole of that employment.
The plaintiff alleges that the exposure to asbestos dust and fibre from her husband’s clothing she has contracted mesothelioma.  
APPLICATION OF THE STANDARD PRESUMPTIONS
1.
Nature of the disease
The disease from which the plaintiff suffers is classified as an indivisible disease pursuant to Clause 5(7) of the Standard Presumption.
2.
Category of Defendants
The evidence seems to establish clearly that each defendant should be placed in the following categories:

Amaca – 






Category 1

CSR Limited – 





Category 1

Email Pty. Ltd. – 





Category 2

I note that CSR submits that these categories should be varied by placing Email in Category 1 on the basis that it was involved in the installation of asbestos product but I do not consider that the evidence is sufficiently clear to enable that conclusion to be reached.

3.
Period of exposure
The following relevant periods can be identified from the evidence:

November 1961 to May 1962

During this period the plaintiff’s husband was employed by the English Electric Company of Australia Pty. Ltd. and he does not believe that he had any significant contact with asbestos at this stage.  Furthermore during this period the plaintiff and her husband were in the early stage of their relationship and I infer from their evidence that the plaintiff had probably not commenced laundering the husband’s  work clothes during this period.  Accordingly, I am of the view that the evidence establishes that the plaintiff  did not experience any significant contact with asbestos during this period and it should be disregarded.

June 1962 to March 1964
The husband was employed by Email Limited during this period.  Email does not dispute that it should be regarded as a Category 2 defendant but does make submissions with regard to the differential determination of the contribution made to the overall period of exposure during this particular period.  The second cross defendant particularly relies on the fact that the plaintiff and her husband were not married until November 1963 but as against that both the plaintiff and her husband assert that she was performing his laundry well and truly before the marriage took place.  It seems to me that the evidence doe not support the application of a differential determination of the contribution made during this exposure period.  I note that the first cross defendant, CSR Limited, was not involved in the partnership with the defendant at this time and therefore is not a relevant defendant during this period.
March 1964 to September 1965
No asbestos contact is alleged during this period.

September 1965 to June 1974
The only defendants involved in respect of this period are the first defendant and the first cross defendant by way of the manufacturing partnership known as the Hardie-BI Partnership and liability in respect of this period should be borne equally by these two defendants.

June 1974 to December 1974

The plaintiff’s husband was in fact employed by Tabletalk Poultry from March 1973 until June 1981 but worked with the semi-circular pipe sections mainly in the early part of his employment with this company.  The allegation of exposure made by the plaintiff concludes at December 1974.  

3.
Contribution of each exposure period
It will be seen from the above that the relevant exposure occurred between June 1962 and December 1974  a period of approximately 134 months after deduction of the periods of non-exposure.  On that basis the determination of the contributions of each of the exposure periods identified above  is as follows:

(a) June 1962 to March 1964 – a period of 22 months being 16.42% of the whole.  I round this to 16.5%
(b) September 1965 to June 1974 a period of 105 months being 78.35% of the whole which I round to 79%. 

(c) July 1974 to December 1974 a period of 6 months being 4.47% of the whole which I round to 4.5% 

4.
The standard presumptions
The periods referred to above fall entirely within period B under clause 5 of the standard presumptions and, where there are defendants falling into different categories, consideration must be given as to whether the standard presumption should be varied.  The only relevant period is from June 1962 to March 1964 where the relevant defendants are Amaca and Email which I have determined should be placed in category 1 and category 2 respectively.  There is no basis to vary the standard presumption in respect of those defendants during the relevant period.  The second relevant period is from September 1965 to June 1974 and there are two category 1 defendants.  I can see no basis upon which these defendants should be treated other than equally.

Accordingly my assessment of appropriate apportionment is as follows:

	PERIOD
	AMACA
	CSR
	EMAIL

	June 1962 to March 1964

(16.5% of the period)
	10.75%
	0%
	5.75%

	September 1965 to June 1974

(79% of the period)
	39.5%
	39.5%
	0%

	July 1974 to April 1975 

(4.5% of the period)
	4.5%
	0%
	0%


Calculation of Apportionment
My calculation of percentage apportionments is therefore as follows:

Amaca






54.75%

CSR







39.5%

Email






5.75%






TOTAL:

100%

Appointment of Single Claims Manager
I appoint the defendant Amaca Pty. Limited as Single Claims Manager in accordance with Clause 61(5) and Clause 61(9) of the Dust Diseases Tribunal Regulations, 2007.
DATED:
14 July 2009

B.A. ODLING

Contributions Assessor
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