IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT No. 319 of 2009 and 319 of 2009/1
LELO MARMOTTA
Plaintiff
COMCARE

Defendant 

BURNS, PHILP & CO. LIMITED (“Burns Philp”)

First Cross-Defendant



CARDROSS PTY. LIMITED (“Patricks”)
Second Cross-Defendant

OXLEY STEVEDORING CO. PTY. LIMITED (“Oxley”)
Third Cross-Defendant 

AMENDED DETERMINATION
CONTRIBUTIONS ASSESSMENT

Pursuant to Regulation 49(10) of the Dust Diseases Tribunal Regulation 2007, the Second Cross-Defendant (“Patricks”) has made an application requesting I correct the Determination in this matter dated 11 June 2010. The Application has been made within the required time and a submission has been received from the other relevant party, being the Defendant Comcare.

In my Determination of 11 June, I found that the Plaintiff’s lifetime exposure occurred while working on the Brisbane waterfront from 16.11.64 until 4.12.77 being a period of 655 weeks.  For the purposes of apportionment, that exposure was conveniently divided into two periods.  The first was a period of casual employment from 16.11.64 until 27.11.67 – 158 weeks and there is no suggestion an error occurred in the calculations for this period.

However, Patricks submits that I made an error in the calculation of its liability for the second period being the period of permanent employment (27.11.67 to 4.12.77 – 497 weeks) because I found Patricks were the employer for the whole period, whereas the particulars state it ceased operating as a stevedore during that period on 3 January 1974.

I accept that I made an accidental error in overlooking this piece of information and that the Determination of 11 June should be amended as a result.  

I accept that Patricks ceased operating as a stevedore on 3 January 1974.  That means that it should not be liable for the whole period but only for the period 27.11.67 up to 3.1.74 or 318 weeks or 64% of the total of this second period (being 497 weeks).  Incorporating the other factual findings in the Determination of 11 June, the calculation for Patrick’s liability for this period then is 76% x 85% x 64% = 41.3% (not 64.6%) 

As stated in the Determination of 11 June, the primary defendant (Comcare) is liable for the whole of the Plaintiff’s claim except for that part which it can attribute to the Cross-Defendants. The total proportion of this second period is 76%, only 41.3 has been attributed to the Cross Defendants, so Comcare’s liability for this period is 76% - 41.3% = 34.7%
For the convenience of the parties, I now provide amended tables in substitution for those appearing on page 6 of the Determination of 11 June.

Apportionment for the Second Period 

	Comcare – 76% - 41.3%
	34.7%  

	Patricks – 76% x 85% x 64%
	41.3% 

	Total
	76%


Total Apportionment 
Combining the two periods determines the final apportionment:
	Defendant 
	
	Apportionment 

	Comcare 
	10.74% + 34.7%
	45.44%

	Burns Philp (1 XD)
	
	0.51%

	Patricks (Cardross) (2 XD)
	12.24% + 41.3%
	53.54%

	Oxley (3 XD)
	
	0.51%

	Total 
	
	100%


This amendment does not alter the selection of the Single Claims Manager made in the Determination of 11 June, which is affirmed.
In the preparation of this amended Determination, I noticed another arithmetical error.  The total period of lifetime exposure is not 655 weeks but 679 weeks.  That does alter the subsequent calculations, but by an amount that after rounding would lead to a result which is not significantly different.  Accordingly, for the sake of clarity, I will not re do those calculations.
DATED 16 June 2010 
JAMES T. KEARNEY
CONTRIBUTIONS ASSESSOR
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