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DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. 

The Plaintiff’s Allegations of Exposure 

The Plaintiff was born on 15 April 1934 and is presently 76 years of age. He alleges that he suffers from asbestosis and asbestos related pleural plaques as a result of exposure to asbestos. This is a divisible disease; refer Clause 5 (8) Standard Presumptions.
The Plaintiff identifies essentially only one period of exposure during his lifetime. That was when he worked as a waterside worker on the waterfront in Brisbane for the period he described as “1964 to late 1970s”. That period gets divided into sub-periods when apportionment occurs, but from the Plaintiff’s point of view there was only one period of exposure. 

During that period the Plaintiff describes (at paragraph 4.1 of the Plaintiff’s Particulars, pages 13-17) he was required to manually unload cargos of asbestos from ships on the waterfront. He says this occurred once every two or three months although the frequency and duration of the work varied. He says he was exposed on a regular basis to raw asbestos. Each cargo would take between several days and several weeks to unload. It occurred at various employers and various locations on the Brisbane waterfront over that period. Commonly the Plaintiff would work in the hold of the ship when a metal hook would be attached to the base of a hessian bag containing asbestos. The hessian bag would then be dragged along the ground and stacked into a rope net.  Once the net was full, a crane would lift the hessian bags out of the hull and onto the shore. The bags were easily damaged during the unloading process and he recalls that asbestos dust from broken bags would fall from the net down onto the workers. This caused visible asbestos dust to be in his environment. In addition, some of the hessian bags were so full that raw asbestos would spill from the top of the bag. He said there was a substantial amount of visible asbestos dust in is breathing environment. He was never provided with any breathing masks or warnings. Sometimes fans would be used inside the hull to cool workers down which would stir up the asbestos which had accumulated on the floor of the hull. This caused clouds of asbestos to occur in his breathing environment. He would have to clean up the area after the unloading work had been performed. Port inspectors would come and make sure the area was completely clean before the ship was reloaded. 
Exposure also occurred when the Plaintiff worked as a stacker. He would be allocated to work in the shed and he would stack the hessian bags containing raw asbestos into the shed area. Hessian bags would be transported from the wharf into the shed by forklift and would be stacked awaiting loading onto trucks for transportation. He said there was always a lot of asbestos dust in this area as some of the bags were already damaged and performing this work would cause the bags to further split and spill raw asbestos onto the ground. The forklifts often caused breakages of the hessian bags and this would further increase the level of asbestos dust in this area. On occasions the Plaintiff would also be required to sweep the asbestos dust from the shed. There was always a substantial amount of visible asbestos dust in is breathing environment when performing stacking or cleaning duties. Once again there were no masks provided and no warnings of the dangers of exposure to asbestos. 
The nature and degree of exposure appears to be consistent throughout the whole period.

Response of the Defendants 

The Plaintiff only sues a single defendant, namely, Comcare. In turn, Comcare has cross-claimed against three parties, Burns Philp, Patricks and Oxley. 

Comcare becomes liable in this case because of the peculiar arrangements regarding the stevedoring industry at the relevant time. In essence, waterside workers, such as the Plaintiff, were engaged by an entity (Stevedoring Industry Finance Committee – “SIFC”) to work on the waterfront. The Plaintiff was then allocated to work for particular stevedoring companies who became his employers, initially on a casual basis, and later on a permanent basis. Comcare has assumed the liability of SIFC. In effect, the Cross-Defendants are three of the stevedoring companies who became employers to whom the Plaintiff was allocated to work during his period on the waterfront.  They have single representation in this matte and although each of the three has filed Particulars, they make identical submissions regarding apportionment. 
Comcare admits that it owed a duty of care to the Plaintiff and that the Plaintiff was a registered waterside worker between 16.11.64 and 4.12.77. This is a total of 655 weeks. This period closely matches the Plaintiff’s allegations and I adopt it as a more exact identification of the total period of engagement of the Plaintiff on the waterfront in Brisbane.  

Apportionment between Defendant and Cross-Defendants 
The Plaintiff sues in respect of a divisible disease. The primary defendant (Comcare) is liable for the whole of the Plaintiff’s claim except for that part which it can attribute to the Cross-Defendants. 

I adopt this as a general approach in this matter. Each of the Cross-Defendants is concurrently liable with Comcare for that proportion of the Plaintiff’s damage resulting from exposure apportioned to it. Comcare is liable for any proportion of the Plaintiff’s damage not attributed to the Cross Defendants.
All parties agree they should be regarded as Category 2 for the purpose of Clause 5 (2) of the Standard Presumptions. So much is agreed. 

Clause 5 (4) of the Standard Presumptions provides that if there is more than one defendant in a category, then I am to treat each defendant as equal in contribution unless satisfied that a variable contribution ought apply. There are competing submissions between Comcare on the one hand and the Cross-Defendants on the other hand on this issue.

Comcare submits that a variable contribution ought apply because of the relative culpability of the Defendants. This is opposed by the Cross-Defendant who says that decisions in previous cases should not be determinative of a decision in this case because prior apportionments in other cases have no authority as precedents. 

While I accept that latter assertion, it is clear that the relationship between the entity which Comcare represents (the Stevedoring Industry Finance Committee – “SIFC”) and the stevedoring companies, has been the subject of much litigation in the last few years and in particular in relation to claims of exposure to asbestos by stevedores. 

SIFC was in a unique statutory position and in my view some guidance can be obtained from previous decisions because that position did not change from case to case; it was consistent throughout the industry.  It is permissible to observe the comment of McHugh J in the matter of Crimmins v SIFC [1987] HCA 46 at [60] where his Honour considered that the majority of the responsibility fell on the employer including an obligation to provide safety equipment where it was needed. 

The significant asbestos cases start with Gibson v SIFC & Ors DDT 89 of 1996 (Curtis J). I understand the proceedings lasted for many weeks and his Honour Judge Duck in Dankworth’s case (SIFC v Patrick [2005] NSWDDT 33) describes the judgment as a “tour de force”. That judgment went on appeal but was not altered with respect to apportionment. 

That was followed more recently (and explained) in Patrick Operations Pty. Limited v Comcare [2006] NSWCA 142. These cases demonstrate that SIFC (that is Comcare in this case) and the stevedoring companies (that is the cross Defendants in this case) were not on equal terms in relation to the waterside workers such as the Plaintiff. This was summarised in Bowie’s case (SIFC v James Patrick & Co. [2005] NSWDDT 59 at [11]), by Judge Curtis as follows:

1. The stevedore company owed the worker statutory duties which did not fall upon SIFC. 

2. The stevedore company was the employer and as employer had far greater control of the working conditions. 

3. The stevedore company knew in advance of the employee’s assignment the cargoes upon which he was to work included asbestos. 

4. The duty owed by SIFC to the worker was a unique duty, less broad in scope than the duty owed by the stevedore company as his employer. 

5. The failures of SIFC were failures to respond to the circumstances created by the negligent acts and omissions of the stevedore company, and particularly to control by proscription the conduct of the stevedore.

While care must be taken in adopting apportionments in other cases, there is sufficient previous judicial findings and discussion to demonstrate that a variable contribution ought to apply in the present case because of the relevant culpability between Comcare (SIFC) and the Cross-Defendants. As to the extent of the variation, the facts of those cases mentioned are not dissimilar to the present case although some deal with indivisible injuries. I have used those cases as a guide to form a view about the present case. 

Accordingly and consistent with the findings in those cases I find the appropriate variation to the otherwise equal contribution should be 85% to the Cross-Defendants and 15% to Comcare. However, Comcare picks up the liability for many of the stevedores who are not parties to the proceedings. 
First Period – Casual Employment 

The Plaintiff identifies two distinct periods within that overall period which are important for the apportionment of liability. 

The Plaintiff says that he was employed as a casual in about 1964 until the late 1960s. This period can be better identified by adopting the period when he became a registered waterside worker (16.11.64) until a date identified by the Cross-Defendants (who are jointly represented), being a date not before 27.11.67 (a total period of 158 weeks). Therefore, in this first period of casual employment, the proportion of lifetime exposure is as follows: 655 weeks/158 weeks = 24%. 

I find that from that date onwards, the Plaintiff was a “permanent” employee on the waterfront and only worked for Patricks. This becomes the subject of the second period.
While the Plaintiff was a casual, he estimates that about 60% of his exposure was when he was allocated to Patricks. 

Determining to whom he was allocated (that is identifying his employer) for the other 40% of his time as a casual is more problematic. The Plaintiff says (at page 13) that he worked for various stevedoring companies on the Brisbane waterfront. He names five of them (other than Patricks) but says “… I basically worked for every stevedoring company that was in existence whilst working as a casual waterside worker”. He says that the 40% exposure “… occurred when unloading asbestos cargos through various stevedoring companies which include those mentioned above. I find it very hard to give a specific percentage breakdown for the remaining 40% …” (page 14). 
The Cross-Defendants have annexed material to their Particulars indicating there were seventeen stevedoring companies on the waterfront in Brisbane (including Patricks). I do not know, and have no evidence, about what proportion the period was spent working with the two nominated Cross-Defendants, namely, Burns Philp and Oxley. They have been joined to the proceedings and must be held liable for a proportion. The difficulty is in establishing that proportion. Should it be one fifth being the proportion of the stevedores identified, or should it be one sixteenth being the proportion of stevedores in existing at one time or another?  There are many uncertainties in forming a view about apportionment but I interpret the Plaintiff as saying he worked for all the stevedoring companies including those named so that no particular weight should be attached to the named companies.  Thus, I find the better view is that the Burns Philp and Oxley should each be apportioned one sixteenth share of the remaining 40% when the Plaintiff was engaged as a casual. 
The period of casual employment is 24 % of life time exposure, 15% of that should be attributed to Comcare = 3.6%. As to the balance (20.4%), 60% is attributable to Patricks = 12.24%. 

As to the other 40% of this first period (being 8.16%) one sixteenth (0.51%) should be attributed to each of Burns Philp and Oxley. The balance of 7.14% should be attributed to Comcare. 
Apportionment for the First Period 
	Comcare  3.6% + 7.14% 
	10.74%  

	Patricks 
	12.24% 

	Burns Philip 
	0.51%

	Oxley 
	0.51%

	Total
	24%


Second Period – Permanent Employment 

The Plaintiff says that from a time which identifies as the “late 1960s” but which I find is 27.11.67, he became a permanent waterside worker allocated to Patricks. He continued to work for Patricks up until he was allocated to Connaust some time in the mid to late 1970s (but which I find is 4.12.77) when containerisation was implemented. There was no further asbestos exposure after he moved to Connaust. 

Therefore I find the second period is from 27.11.67 until 4.12.77 = 497 weeks or 76% of his total exposure. 

Both Comcare and Patricks are liable for this period in the proportions 15%/85%. 

Apportionment for the Second Period 

	Comcare – 76% x 15% 
	11.4%  

	Patricks – 76% x 85%
	64.6% 


Total Apportionment 
Combining the two periods determines the final apportionment:
	Defendant 
	
	Apportionment 

	Comcare 
	10.74% + 11.4%
	22.14%

	Burns Philp (1 XD)
	
	0.51%

	Patricks (Cardross) (2 XD)
	12.24% + 64.6%
	76.84%

	Oxley (3 XD)
	
	0.51%

	Total 
	
	100%


Single Claims Manager 
I have been asked to appoint a Single Claims Manager. In accordance with Regulation 61 (5) I appoint Patricks (Cardross Pty Ltd) as first possible Single Claims Manager and Comcare as Second possible SCM. 
DATED 11 June 2010 
JAMES T. KEARNEY
CONTRIBUTIONS ASSESSOR
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