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Matter No.          
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A
INTRODUCTION

On the 20th December 2010 the Registrar of the Dust Diseases Tribunal referred this matter to me pursuant to Regulation 49(1) of the Dust Diseases Tribunal Regulation 2007 for the determination of the contribution that each Defendant is to make to the Plaintiff’s claim.

The Plaintiff has sued two associated Defendants that, during the period of his employment in Australia, were the only employers for whom he asserts he at any time ever worked. 
The First Defendant filed and ostensibly served Cross-Claims joining in as Cross-Defendants Wallaby Grip Limited and Wallaby Grip (BAE) Pty Limited (in liquidation).  

The identity and status of each of the parties to this Contributions Assessment is as follows:-

1.
The Plaintiff, who has filed and served a Statement of Particulars (PSP).
2.
The First Defendant, (referred to herein as T-CORP), has filed a Reply (1DR).

3.
The Second Defendant, (referred to herein as T-CONST), has filed a Reply (2DR).
4.
The Second Cross-Defendant, (referred to herein as BAE), has filed a Reply (2XDR).
B.
PRELIMINARY DETERMINATIONS
1. The Reply, IDR filed by T-CORP, does not make reference to any identified or potential Cross-Defendant.  At Part 1 of 1DR, in answer to a question as to whether any Cross-Claims will be made, the First Defendant answers:- 

“The First Defendant reserves its position pending completion of investigations”. 

IDR was filed on the 24th September 2010.  On the 21st October 2010 a Statement of Cross-Claim was filed in the Tribunal by T-CORP, nominating Wallaby Grip Limited as First Cross-Defendant, and BAE as the Second Cross-Defendant.  T-CORP has not filed an Amended Reply, nor sought at any time to change the facts it relies upon in accordance with Clause 29 of the Regulation. 

A Reply has not been filed by Wallaby Grip Limited, however a submission is made on its behalf that the relevant Cross-Claim was not served as prescribed by clause 25(4) of the Regulation, and that as a consequence, clause 25(9) operates to preclude any such Cross-Claim being considered in the proceedings.  Clause 25(4) of the Regulation is in the following terms:- 

“The time for filing and serving a Cross-Claim cannot be extended in total by more than:

a. 10 business days for malignant claims, or 

b. 20 business days for non-malignant claims.

Clause 25(9) is as follows:-

“A cross-claim that is not filed and served as required by this clause cannot be made in the proceedings, (but without affecting any right of a defendant to pursue the claim in separate proceedings commenced by the defendant)”.

The Reply, 2XDR in which the position of Wallaby Grip was submitted, was filed on the 3rd December 2010 and I shall assume was served either on that day or shortly thereafter.   T-CORP has not responded to the submission made on behalf of Wallaby Grip that the relevant Cross-Claim was not served within the prescribed time.  Clauses 25(4) and (9) are mandatory in character.  Accordingly I shall consider that the Cross-Claim filed as against Wallaby Grip Limited “cannot be made in the proceedings”, and that as such cannot be the subject of any apportionment under the Regulation. 
2.
I am required by DDTREG 49(4) to:

“… determine the contribution that each Defendant is liable to make and is to make that determination on the assumption that the Defendants are liable and solely on the basis of:-

(a)
the Plaintiff’s statement of particulars and the Defendants’ replies on the claim, and 

(b)
standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette”  [emphasis added]

3.
It is alleged that the Plaintiff suffers with bilateral calcified pleural plaques and asbestos-related pleural disease.  Each is a divisible disease.   Clause 5(8) of the Standard Presumptions directs the methodology which I should adopt in determining the apportionment when considering multiple contributions to a claim involving a divisible disease.  The process requires me to:-

a:
determine, on the basis of the papers (by this I infer the PSP and the various Replies lodged by the Defendants) the existence of any separate period or periods of exposure; and

b:
thereafter determine the proportions that each separate period of exposure bares to the total exposure (having regard to the number of such periods, the length of each period and the duration of and intensity of exposure to asbestos in each period); and further

c:
I am directed to treat each separate period as equal in contribution to the disease, unless satisfied that a variable weighting ought apply, and finally

d:
I am then directed to apply to each separate period the proportions set out in the Table which forms part of Clause 5(1).

4.
In accordance with Clause 5(4) of the Standard Presumptions, if there is more than one Defendant in either of Category 1 or Category 2, then I am required to treat each Defendant as equal in contribution to the percentage share of that category unless satisfied that a variable contribution ought apply.  

C.
DETERMINATION OF PERIODS OF EXPOSURE

1. The Plaintiff maintains that he was employed from the 10th December 1962 with T-CORP, which in its Reply, does not admit that assertion, but annexes a document which records the Plaintiff’s employment as commencing from the 13th January 1975.   The precise words in the document state that the Plaintiff – “Joined Group – 13.1.1975”.  I am not informed when the corporate entity that employed the Plaintiff became part of a group. T-CORP, in its Reply does not deny the Plaintiff’s assertion, but states that it is making further enquiries.  The Plaintiff is very clear in relation to his statement that he commenced work immediately after migrating to Australia from Italy.  Thereafter he worked with the Transfield Group of companies through until his retirement from the workforce on the 8th September 1995 (PSP 3.1).  I determine that, having regard to the very significant transitional event  which accompanied the Plaintiff’s commencement of employment with the Transfield Group, that he in fact commenced work with T_CORP on the 10th December 1962 as asserted.

2.  There is an apparent continuity of work activity of a similar character from 1962 through until the Plaintiff’s retirement in September 1995. Relying on his statements, PSP 4.1.2-4.1.17, specifically the description of the type and environment in which the Plaintiff’s work was  carried out, I determine that during the majority of the period of his employment, his asbestos exposure was of an equal intensity and character.  

3. The Plaintiff’s Statement of Particulars at PSP 4.26 states that:- 

“I believe my last date of exposure to asbestos was in about the end of the 1980s”.

The Second Defendant T-CONST, in its Reply at paragraph 8.9, refers to an attached statement of a Mr Saya, a welder who, it is said recalled that, when he commenced employment with Transfield Corporate in 1985, no asbestos blankets or protective gear were used in the Transfield factory.   The Reply, 2DR, asserts at paragraph 3.4, that there were two statements annexed, one of a Giovanni Luzi, and the other of Philip Saya.  Neither was annexed to the document provided to me, nor as asserted was the report of Associate Professor McKenzie. I cannot infer facts as against the verified statements of the Plaintiff, in circumstances where the entire evidentiary material is not submitted.  I determine, as submitted by BAE, relying upon the Plaintiff’s statement referred to above, and  consistent with the record made by Professor Breslin at his examination of the Plaintiff, that the most likely date of the Plaintiff’s last asbestos exposure was “in about the end of the 1980s”.  For the purpose of this assessment, I determine the date of last exposure to the Plaintiff was 31st December 1989.

4. Although the Plaintiff was ostensibly employed by the First and Second Defendants from the 10th December 1962 and exposed to asbestos of an equal intensity and character from that date until the 31st December 1989, in my view it is appropriate that I determine that there are in fact five separate periods of exposure.  Those periods of exposure are as follows:- 

i. Period A : 10.12.1962 – 30.9.1966 

During this period of 198 weeks, the Plaintiff was exposed to asbestos in the employ of T-CORP.  It is the only culpable Defendant in this period. 

ii. Period B : 1.10.1966 – 31.12.1978 

In this period of 637 weeks the Plaintiff remained employed by T-CORP.  The only other culpable Defendant during this period is BAE.

iii. Period C : 1.1.1979 – 31.12.1979 

This period of 52 weeks is assigned as a consequence of the change of categorisation set out in the Schedule to clause 5(1) of the Standard presumptions.  In this period the only culpable Defendants are T-CORP and BAE. 

iv. Period D : 1.1.1980 – 30.4.1987 

This period of 381 weeks is one where there is only one culpable Defendant, T-CORP.  

v. Period E : 1.5.1987 – 31.12.1989  

In this period of 139 weeks there is only one culpable Defendant, T-CONST.
D.
CATEGORISATION OF DEFENDANTS

1.
It should initially be noted that BAE is not the subject of any assertion made by T-CORP in 1DR as to the fact of BAE supplying asbestos products to T-CORP during any period or particularising the details of any such supply.  The Plaintiff does not implicate BAE.  I am directed however in accordance with DDTREG 49(4), which I have referred to earlier in my determination, to assume “that the defendants are liable”, and thereafter make a determination solely relying upon the Plaintiff’s Statement of Particulars and the various Defendants’ Replies.   I infer that the assumption I have quoted, in fact  means that I should assume that the Defendants are liable for damages.(emphasis added).It is not just an assumption going to a breach of duty of care.
2.
As T-CORP has not referred to any evidentiary information, assertion, or made any submission with regard to categorisation, I shall rely on the PSP (so far as it contains relevant information) and 2XDR, noting that the alleged period of exposure of T-CONST does not involve BAE.  

3.
I determine that T-CORP and T-CONST are both employers and Category 2 Defendants.  BAE submits that having regard to the size, sophistication and moreover the type of manufacturing process carried out by T-CORP, that it should also be categorised as a Category 1 Defendant.  I accept this submission based upon the assertions of fact, submission and various annexures 2XDR.  Of significance is the reliance of BAE upon the statements made by the Plaintiff at PSP 4.1.13 from which I infer that T-CORP was from December 1962 to 31st December 1979 an asbestos installer, therefore also a Category 1 Defendant.  

4.
It is submitted by BAE that I should vary the standard presumptions with respect to the Category 2 responsibilities of T-CORP.  Relying upon material set out in 2XDR, I accept this submission.   Accordingly, with respect to Period B, I increase the Category 2 apportionment with respect to T-CORP to 50%.  There are therefore two Category 1 Defendants, T-CORP and BAE which shall each contribute 25% of the relevant 637 week period. 

5.
As to Period C of 52 weeks, I vary the apportionment with respect to T-CORP, in its capacity of an employer to 60% and apportion the responsibility between the two Category 1 Defendants, BAE and T-CORP to 20% each.   

6.
As a result of my findings and determinations I assess the final contribution between the three Defendants as follows:- 



T-CORP 



78.06%



BAE




12.06%



T-CONST



9.88%


The various apportionments  made by reference to the designated weeks within each of the five periods, as percentages of a total exposure period of 1,407 weeks, that is between 10.12.1962 and 31.12.1989. 

7. 
I am requested in accordance with clause 61(3)(b) of the Regulation to appoint a Single Claims Manager.  I appoint the First Defendant, Transfield Corporate Pty Limited (T-CORP). 
Dated: 13 January 2011





____________________________







Richard Buckley
                                                                       Contributions Assessor 
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