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IN THE DUST DISEASES TRIBUNAL OF NEW SOUTH WALES

DDT No. 39 of 2009
Between:

GRAHAME LLOYD
Plaintiff

And:

COMCARE

Defendant
BRISBANE WHARVES & WOOL DUMPING PTY LTD
First Cross Defendant

CARDROSS PTY LTD
Second Cross Defendant

CONTRIBUTIONS ASSESSMENT DETERMINATION

1. The Registrar has referred this matter to me under cover of letter dated 27 January 2010 pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (NSW) (hereinafter referred to as “the Regulation”) for a determination of apportionment as between the Defendant and the First and Second Cross Defendants.

2. The determination is to be made by the Contributions Assessor on the papers, on the assumption that the Defendants are liable, and applying the Standard Presumptions prescribed in the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 (hereinafter referred to as “Standard Presumptions”).

3. According to the Statement of Claim filed on 25 February 2009 the Plaintiff alleges exposure to asbestos in the course of his employment on the Brisbane waterfront between late 1964 and some time in 1973.

4. The following relevant facts are found within the Plaintiff’s Statement of Particulars verified by Statutory Declaration dated 13 August 2009:

(a)
Between 1964 and 1967 the Plaintiff worked as a casual waterside worker on the Brisbane waterfront for several stevedoring companies and was exposed to asbestos. 
(b)
From 1967 to 1973 the Plaintiff worked as a waterside worker on the Brisbane waterfront for Patrick Stevedoring (“Cardross”) and was exposed to asbestos. 
(c)
From 1973 to about 1999 the Plaintiff worked as a waterside worker on the Brisbane waterfront for Brisbane Wharf & Wool Dumping but states that he was not exposed to asbestos after 1973 as he only worked with containers. 
(d)
The Plaintiff’s only known exposure to asbestos took place whilst he was a waterside worker on the Brisbane waterfront in the period 1964 to 1973. 
5.  The Defendant, Comcare, represents the Commonwealth of Australia and has assumed the liabilities of the Stevedoring Industry Finance Committee (“SFIC”) and the Australian Stevedoring Industry Association (“ASIA”). Comcare admits that the Plaintiff was a registered waterside worker during the period 17 November 1964 to 4 December 1977 and that the Plaintiff was employed in Brisbane as at 4 December 1977 but cannot otherwise admit employment.
6. The First Cross Defendant, Brisbane Wharf & Wool Dumping Pty Ltd (“BWWD”), admits that it employed the Plaintiff after 1973, a period in which the Plaintiff was not exposed to asbestos, but states it did not employ the Plaintiff at all in the period 1964 to 1967 when he claims to have worked as a casual waterside worker for at least thirteen (13) stevedoring companies. BWWD denies it is the “Brisbane Stevedoring Services” referred to by the Plaintiff as one of these thirteen (13) stevedoring companies.
7. The Second Cross Defendant, Cardross Pty Ltd (“Cardross”), does not admit that it employed the Plaintiff between 1964 and 1967 or between 1967 and 1973 but does admit occupying or controlling the premises at which the Plaintiff alleges exposure.
8. Comcare filed an Amended Reply on 18 December 2009 annexing evidence and submitting that:

 a) BWWD was at all relevant times known as Brisbane Stevedoring Services; and 

b) Cardross is the correct entity to sue in relation to Patrick Stevedoring.

9. The Plaintiff claims to suffer with asbestosis and asbestos-related pleural disease. Each of these conditions is a divisible disease.

10. The Defendant and both Cross Defendants, as employers and/or occupiers, are Category 2 parties under the Standard Presumptions. There are no Category 1 parties involved in the claim.
11. Where the disease is a divisible disease (ie asbestosis or pleural disease), the Contributions Assessor must first determine (on the basis of the papers) the existence of any separate periods of exposure. A determination will then be made of what proportion to the whole, each separate period of exposure bears having regard to the number of such periods, the length of each such period, and the duration of and intensity of exposure to asbestos within each period. The Contributions Assessor is to treat each separate period as equal in contribution to the disease unless satisfied that a variable weighting ought apply.
12. Comcare submits that I should adopt the proportions of the Plaintiff’s own assessment of his asbestos exposure:

BWWD
50%
Cardross 
25%

Other employers not sued
25%
13. Comcare also submits that it should bear 15% of any liability apportioned to each employer in each period, based upon the decision of His Honour Judge Curtis in (Re Bowie) Stevedoring Industry Finance Committee v. James Patrick & Co Pty Ltd (in liquidation) & Anor [2005] NSWDDT, and that it should also bear 100% of the liability apportioned to the other employers not sued resulting in the following apportionment:

BWWD
42.5%

Cardross 
21.25%

Comcare
36.25%
14. BWWD submits that no liability should be apportioned to BWWD on the basis that the Plaintiff claims he was not exposed during his employment with BWWD which commenced from 1973. Exposure from 1973 is not relied upon by the Plaintiff nor the Defendant in its cross claim and therefore I reject this submission. 

15. In the alternative BWWD submits I should adopt the proportions of the Plaintiff’s own assessment of his asbestos exposure as set out in paragraph 12 above but make an allowance for the fact that Cardross’ 25% should be split 5% for the period 1963 to 1967 and 20% to the period 1967 to 1973. BWWD also submits that Comcare should be allocated 50% of the liability of each stevedoring party as adopted by the Contributions Assessor in the matter of Commonwealth of Australia v. Brisbane Wharfs & Wool Dumping Pty Ltd DDT 7244/2007.
16. Cardross makes the same submissions as BWWD as set out in paragraph 15 above but adds a submission that the standard presumptions should be increased against Comcare by a further 20% owing to the fact that Comcare’s predecessors had actual knowledge of the risks associated with exposure to asbestos from 1948.
17. I intend following the approach adopted by His Honour Judge Curtis in (Re Bowie) Stevedoring Industry Finance Committee v. James Patrick & Co Pty Ltd (in liquidation) & Anor [2005] NSWDDT and determine that Comcare should be apportioned 15% of the liability allocated to the stevedoring employers, not the 50% sought by both BWWD and Cardross.
18. I intend proceeding on the basis that the intensity of exposure to asbestos in both periods was relatively similar and intensity should not be used to vary any apportionment between the parties.
19. I adopt the Plaintiff’s assessment of his exposure for the purposes of allocating liability between the parties. 

20. I allocate the liability of the employers not sued to Comcare.
21. I apportion 15% of each Cross Defendant’s liability to Comcare
22. Therefore, I find the total liability of the parties as follows:
	
	Total

	Defendant (Comcare)
	36.25%

	First Cross Defendant (BWWD)
	42.5%

	Second Cross Defendant (Cardross)
	21.25%

	Total
	100%


23. There is no Primary Defendant as defined in Clause 61 of the Regulation therefore I have randomly selected and appoint the Defendant, Comcare, as the Single Claims Manager. 
Signed:
………………………………….


Vincent John Goldrick


Contribution Assessor

Dated:  this 8th day of February 2010
