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CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”). 

Where I refer to “exposure” or its derivation, this is taken to mean inhalation into the Plaintiff’s respiratory system of asbestos dust and fibre. For ease of expression, I will refer to the parties as in the heading to this document.

The Earlier Proceedings 

The Plaintiff in the original proceedings was Phillip Raymond Kirkpatrick (matter no. 8246 of 2008 in the Tribunal). There was only one defendant to Mr. Kirkpatrick’s claim, namely, Babcock Australia Pty. Limited. Babcock admitted liability in those proceedings and his Honour Judge Curtis, after a hearing on the merits, entered judgment in favour of the Plaintiff on 1 April 2009 (amended 6 May 2009) in the sum of $1,771,640 plus costs. In simple terms, in those proceedings Mr. Kirkpatrick alleged he was employed by Babcock, that he was exposed to asbestos during that employment, and he that he developed mesothelioma as a result. 

Current Proceedings 

Babcock now brings the current proceedings against the abovenamed defendants claiming contribution or indemnity for the amounts paid to Mr. Kirkpatrick and costs. In turn, Amaca has issued a Cross-Claim against CSR. 

Clause 4 (1) of the Standard Presumptions provide that modified procedures apply in relation to apportionment in the present circumstances, that is, where an original defendant commences proceedings against other defendants that were not part of the original proceedings, after the claimant’s proceedings have been determined by the DDT. These modified procedures are set out in Division 6 Part 4 of the Regulations. There being only one defendant to the original proceedings by Mr. Kirkpatrick, there is no prior Contributions Assessment. I am in possession of the whole of the Tribunal file relating to Mr. Kirkpatrick’s claim and the Tribunal claim in the current proceedings. From that material (which almost fills an archive box), the following are the “papers” upon which I am to rely: 

1. Mr. Kirkpatrick’s Statement of Particulars in the original proceedings – (as there was only one defendant there was no evidence as to apportionment as between defendants). 

2. Affidavit of Mr. Kirkpatrick dated 12 March 2009 and filed in the original proceedings. 

3. The transcript of the original proceedings before his Honour Judge Curtis on Monday, 16 March 2009, especially at page 10. The other days of transcript are not relevant.

4. The Statement of Claim in the current proceedings (no. 168 of 2009). 

5. Reply of Amaca. 

6. Reply of the Second and Third Defendants. 

7. Reply on behalf of the Fourth Defendant and Cross-Defendant. 

Regulation 58 (1) (d) provides that a contributions assessor’s determination is to be a determination of the contribution that each defendant is liable to make, including all original claimed defendants. That means that in the present proceedings, I make a contributions assessment between all of the defendants, including Babcock, despite the fact that it is a Plaintiff.  

The Facts 

From the above material, the following is brief outline. Mr. Kirkpatrick was employed by Babcock from January 1965 until November 1978. He commenced work as a draftsman and after part-time study he obtained tertiary qualifications as a mechanical engineer. 

In his employment at Babcock, Mr. Kirkpatrick worked in different parts of the company in order to obtain experience. He detailed his exposure as follows:-

· He commenced work in the office at Regent’s Park and also worked at the factory at that site including working in the welding bays. When he worked in the welding bays, asbestos blankets were used as part of the welding process and I take it he was exposed to asbestos. 

· In the factory workers were carrying out fabrication, construction and assembly activities associated with the construction of package boilers and prefabricated sections to be shipped to site for erection. The work often required the lagging of boilers using asbestos insulation material. 

· After completing his traineeship and upon qualifying as a mechanical engineer, Mr. Kirkpatrick was sent to various sites for field experience where maintenance work involving Babcock boilers was undertaken. On site, he was involved in the physical removal of asbestos lagging from piping and furnace walls. 

· He was required from time to time to remove and replace asbestos lagging comprising preformed curved slabs for piping, flat slabs for furnace walls, ropes and gaskets for seals and flanges. 

· Mr. Kirkpatrick also referred to being exposed to asbestos which was in bags. It was mixed with water and then trowelled onto the metal surfaces. 

Mr. Kirkpatrick said (in his Particulars at paragraph 4.5) that at the factory at Regent’s Park he had only occasional exposure to asbestos dust but that exposure increased when he went onto site. On some sites, the exposure was virtually constant particularly on-board cargo ships as all of the work was carried out in confined spaces. The dust was visible in the atmosphere. 

There may have been some exposure in other employment at Simon Carves, but if this occurred, it was very minor and I find it is insignificant. 

Mr Kirkpatrick refers to Bradford’s, Bells and Bestobell as suppliers or manufacturers. He identifies Hardie’s K-lite as being a material that he was very familiar with. As to the Bells products, he referred to flat tape asbestos rope, packing material and asbestos gaskets. In evidence before Judge Curtis on 16 March 2009, Mr. Kirkpatrick was invited to make an estimate of the proportion of exposure to the materials from the different suppliers. Mr. Kirkpatrick was unable to make a useful estimate (refer pages 10 and 11). 

The timing of the exposure was described by Mr. Kirkpatrick at paragraphs 23 and 24 of his Affidavit.  He said that prior to 1970 his exposure to asbestos was only occasional. After 1970, he went into the workshop about 30% of the time and between 1975 and 1978, he went increasingly to site where he earlier said the exposure was greatest. Accordingly, I find that of the whole employment period between January 1965 and November 1978 there was little exposure before 1970, there was increasing exposure until 1975, and the most intense exposure occurred between 1975 and 1978. 

Mr. Kirkpatrick said at paragraph 4.11 of his particulars: 

“My most significant exposure occurred to prefabricated insulation that was used on pipe work and block wall furnace panels. After that I would say the blankets were the next most significant exposure, and then the powder, rope, tape and gaskets.”

The Arguments of the Defendants 

Babcock

I have been unable to find any submissions from Babcock.  There is a Statement of Claim. In this regard I note that WGL and BAE filed a Notice of Motion returnable on 9 October 2009. This motion alleges that part of the Statement of Claim seeks damages in negligence against the Defendants and that such a claim is not a claim for contribution within the meaning of Division 6 Part 4 of the Regulations, thus it is said the negligence claim cannot be part of the claims resolution process. I do not know the outcome of that motion, but is does not affect this contributions assessment in which all defendants are assumed to be liable. 

Amaca 

Mr. Kirkpatrick does not identify James Hardie (Amaca) by name as one of the suppliers. Amaca admits it manufactured some of the products used by Mr. Kirkpatrick and that from 24 September 1964 until May 1974, Amaca, Bradford and CSR entered a partnership (known as Hardie BI Company) to manufacture, distribute and sell in Australia certain asbestos products, some of which were used by Mr. Kirkpatrick (refer paragraphs 3-5 of Amaca’s Cross-Claim against CSR). Amaca also submits that prefabricated asbestos pipe sections were sold by it to WGL who then supplied them to Babcock. 

Amaca says it did not manufacture asbestos rope, tape, mattresses, blankets and gaskets which were manufactured by WGL. 

As to apportionment, Amaca says that each of the Defendants is Category 1 but it in addition, Babcock is also Category 2 because it was an installer and an employer - refer Clause 5 (3) of the Standard Presumptions. That Clause makes it clear that a separate share is to be calculated by the contributions assessor of the role of that defendant which falls within each category. 

Amaca submits that Babcock’s share as an employer should be higher than the Standard Presumptions because of its size and sophistication. 

WGL and BAE 

I accept that WGL ceased operations on 30 September 1966 and that BAE commenced operations the following day, 1 October 1966. That makes the liability of those two defendants successive rather than concurrent. It is, in effect, a single interest but divided as to time. I will refer to them as the Wallaby Grip companies.  They have filed a joint reply. They also suggest Babcock should be both Category 1 and Category 2. They admit manufacturing some of the products to which Mr. Kirkpatrick was exposed including asbestos mattresses, blankets and gaskets, rope and tape but point out there were other manufacturers of those products as well including the other defendants. 

The Wallaby Grip companies also point out that Mr. Kirkpatrick, in his Statement of Particulars of 8 January 2009, said that his most significant exposure occurred to the prefabricated insulation which was used on pipe work and block wall furnace panels (at Part 4.11). The Wallaby Grip companies say that product was manufactured by James Hardie and supplied by the Hardie BI Partnership. 

Thus, WGL was in operation for only the first 21 months of Mr. Kirkpatrick’s exposure, and BAE was in operation for the remaining 137 months. If those two companies are treated as one interest, then the liability of the Wallaby Grip companies in that period should be apportioned between them 13% to WGL and 87% to BAE. 

Bradford and CSR 

A combined Reply has been filed on behalf of these two defendants. 

Bradford submits that CSR and Amaca should equally divide between themselves any liability attributable to Bradford as Bradford was the sales agent for the Hardie BI Partnership. 

Determination 

I find the categories as follows: 

· Babcock – Category 1 and Category 2

· Amaca, WGL, BAE, Bradford and CSR – all Category 1 

Mr. Kirkpatrick has been unable to attribute any particular proportion of his exposure to any particular supplier. Indeed, the supply evidence is clouded by not knowing what proportion of exposure is attributable to individual products. It is further confused by Amaca supplying some of its products to WGL for sale to Babcock. It is further confused by the formation of the Hardie BI Partnership.  It appears the most intense exposure was to Hardies products (however supplied) but there were a greater number of products supplied by the Wallaby grip companies, and probably over a longer period of time.  The evidence is very vague as to matters of detail.

In these circumstances where there is firm evidence that the individual defendants supplied or manufactured particular products to which Mr. Kirkpatrick was probably exposed but there is little reliable evidence of the proportion of exposure, I am inclined to place reliance upon the Standard Presumptions. It is appropriate to treat each Category 1 Defendant as equal in contribution because I cannot be satisfied that a variable contribution ought to apply. 

The whole period of exposure falls within Index Period B (refer Clause 5 of the Standard Presumptions). Each of the defendants who have filed a Reply suggest that the share of Babcock should be increased to take account of its size and sophistication, but this is akin to “the pot calling the kettle black” since each of the other defendants are also large, sophisticated enterprises. In my view and consistent with the Standard Presumptions, the fact that Babcock is apportioned to share as both Category 1 and Category 2, takes account of its liabilities, and I decline to alter the Standard Presumption of 65% to Category 1 and 35% to Category 2. I treat WGL and BAE as a single interest divided as to time.  That means that there are five Category 1 Defendants: 

	Defendant
	Calculation
	Total 

	Babcock 
	35% for Category 2 + one fifth of 65% 
	48%

	Amaca 
	One fifth of 65% 
	13%

	WGL
	One fifth of 65% = 13% x 13% 
	1.69%

	WGBAE
	One fifth of 65% = 13% x 87% 
	11.31%

	Bradford
	One fifth of 65% 
	13%

	CSR
	One fifth of 65% 
	13%


Final Determination 

	Babcock 
	48%

	Amaca 
	13%

	WGL
	1.69%

	BAE
	11.31%

	Bradford
	13%

	CSR
	13%


I have been asked to appoint a Single Claims Manager. In the circumstances, and pursuant to Reg 61(5)(a), I appoint Babcock. 

DATED 13 November 2009








JAMES T. KEARNEY
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