DUST  DISEASES  TRIBUNAL  REGULATION 2007 

section 49

DDT No 8002 of 2008
Between 

ELISE MARGARET KERMODE (AS LEGAL PERSONAL REPRESENTATIVE OF THE ESTATE OF THE LATE HAROLD JAMES KERMODE)
Plaintiff

YORK & KERR PTY LIMITED
First Defendant
AMACA PTY LIMITED (UNDER NSW EXTERNAL ADMINISTRATION)

Second Defendant 
DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendants arise from a claim made for compensation brought by the Plaintiff as legal personal representative of the estate of the late Harold James Kermode (“the deceased”) for his development of asbestos related pleural disease alleged to be as a consequence of his employment with the first defendant, York & Kerr Pty Ltd (“York & Kerr”) between 1961 and 1964 as a truck driver delivering raw asbestos from ports around the port of Sydney to the premises of the James Hardie & Co (sued as Amaca Pty Limited “Amaca” ) at Camellia, NSW. 
The defendants were unable to agree as to apportionment of liability and in accordance with Section 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).  The matter was referred to me and I received a copy of the Tribunal file.
In it’s Reply filed 13 March 2009, York & Kerr submit that they are a Category 2 defendant and that Amaca is a Category 1 defendant.  They further submit that the Standard Presumptions ought not be varied. 

In it’s Amended Reply filed 25 May 2009 submits that the Standard Presumptions should apply and that 35% should be apportioned to York & Kerr and 65% to Amaca.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendants in the context of section 3 of the Order.
STANDARD  PRESUMPTIONS

In accordance with the standard presumptions, it is common amongst the parties that the relevant period in the index contained within Section 5 of the Order that the Claimant’s exposure falls within Period B.  The standard presumption if therefore



Category 1 : 65 percent



Category 2 : 35 percent

Neither party submits to the contrary.

I accept that York & Kerr is a Category 2 defendant and that Amaca is a Category 1 defendant.
In accordance with section 5(5) of the Order and having taken into account the Factual Considerations in clause 3 I am of the view that there are not any special or unusual features or facts put before me that cause me to alter that standard presumption in respect of category 1and 2 as I accept that in this case it strikes an appropriate balance between the relative defendants.

Therefore  I determine the apportionments as to contribution are as follows:


York & Kerr





35%


Amaca Pty Limited




65 %









---------









100 %

Dated : 28 May, 2009
WENDY  STRATHDEE

Contributions Assessor
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