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CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar of the Dust Diseases Tribunal has referred this matter to me as Contributions Assessor in accordance with Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.  I have been asked to make a determination and, in accordance with Section 61(3)(b) of the Regulations, to appoint a single claims manager.

By virtue of the provisions of Clause 49(4) of the Regulation I am to make that determination on the assumption that the defendants are liable and solely on the basis of:


(a)
The plaintiff’s Statement of Particulars and the defendants’ replies on the claim; and


(b)
Standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette, being the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005; 

FACTS

The plaintiff Robert Patrick Kelly has alleged exposure to asbestos or asbestos dust over the period from 1960 to 31 December 1985.  From 1960 to 1963 he was employed by Hardie Rubber Company at Newcastle but alleges exposure to asbestos by the requirement to walk through adjoining premises operating as a distribution centre for James Hardie Company Limited the predecessor to the cross defendant Amaca Pty Limited.  Amaca assert that Hardie Rubber Company Limited was not owned or controlled by Amaca and was in fact sold to H C Sleigh Limited in 1960.  Amaca also disputes that it did not own or occupy the adjoining premises during the period 1960 to 1962 but the plaintiff has clearly alleged that these adjoining premises were operated as a distribution centre for James Hardie Company Limited.  I note that a property title search has confirmed that in 1960 to 1962 the relevant property was owned by James Hardie & Company Pty Limited.  I must therefore accept the statements made by the plaintiff that not only were the adjoining premises owned by JHC but were occupied by JHC and were used by that company as a distribution centre of its asbestos products.  I must also accept that the plaintiff walked through these premises on several occasions during each working day and was exposed to asbestos dust.
The plaintiff became employed by the defendant BHP Billiton Limited (hereinafter referred to as BHP) from 1963 to 1995.  Over the course of that period he performed a number of different functions some of which involved exposure to asbestos and some not.  The details provided by the plaintiff as to the periods during which he performed these various functions are not precisely spelt out and I have assumed that these functions have been set forth in chronological order by the plaintiff.  On this basis I have concluded that the plaintiff was not exposed to asbestos from the beginning of 1977 to the end of 1978 when he worked as a yard inspector and from the end of 1986 to the conclusion of his employment when he worked successively as a roving inspector, a merchant mill yard inspector and as an inspector recorder.

The plaintiff has alleged that over the course of his employment with BHP he was exposed to asbestos in various ways but in particular by way of exposure to fire bricks, asbestos dust, asbestos aprons, asbestos gloves and asbestos coated pipes.  He attributes the source of all these products to Amaca and, although Amaca asserts that the above are merely generic descriptions of various asbestos products no other manufacturers have been joined in the proceedings.   Amaca does dispute that it manufactured asbestos gloves but does not dispute that the other products referred to were manufactured by it or could have been derived from its products.  

The defendant BHP has admitted that it has been found by the Tribunal that by at least January 1969 BHP was aware of the dangers of asbestos.  BHP asserts that the level of exposure alleged by the plaintiff in the present matter was well below that which was of apparent concern to Dr K Wilson whose report to the South Australian Department of Health is said to have been the initial source of knowledge for BHP.  BHP has referred to the various actions which it took to alert various members of its staff to these dangers and other measures it took by way of x-ray screening of certain categories of employees.  It is not stated whether or not BHP sought to enquire further into the dangers.
Under Clause 5(6) of the Order, when considering whether there should be a variation in the Standard Presumptions, I am required to have regard to facts, matters and circumstances which make the case unusual and which may include the following:

(a)
the state of actual knowledge of a Category 2 defendant;

(b)
the identity, capacity, size and state of sophistication of a particular defendant, including the  industry and nature of the industry in which the defendant was engaged;

(c)
the steps which the particular defendant took or ought to have taken and/or was capable of taking to minimise the risks of harm from the manufacture, supply, installation, exposure to and use of asbestos.

BHP has referred to the decision of O’Meally P in Re Lawrence; BHP Billiton Limited v Amaca Pty Limited (2003) NSWDDT 18.  In that decision the learned President said at paragraph 8:


“…..what it does establish is that by January 1969 BHP had actual knowledge.  It does not establish that January 1969 was the time at which BHP first acquired that knowledge nor does it establish that before then BHP had no such knowledge”
In paragraph 10:


“It is accepted by Counsel for BHP and JHC that material was available in industrial, scientific and medical literature which dealt with the dangers of asbestos and the means of obviating or minimising those dangers.  It is accepted also that that information was available well before the plaintiff commenced employment by BHP and continued to appear during his employment and thereafter.  If BHP were in truth ignorant of the dangers of asbestos until January 1969 there is no excuse for its ignorance.  It carried on activities of many types and many were known to carry risks of injury.  BHP had a duty, not merely to act when advice was given to it, but to seek out, acquire and apply information in respect of all activities known to carry risks of injury.  This it failed to do”

I must also take into account that BHP  is a large company with a high state of sophistication in various fields of industrial endeavour.  It has been submitted by Amaca that the proportion payable by BHP  should be varied by increasing it by the maximum of 20% but it seems to me that this would be excessive.  I will deal with the amount by which I consider the proportion should be varied later in this Determination but it does seem to me that the circumstances involving the state of BHP’s actual knowledge and the other matters referred to above are sufficient to establish that the case is sufficiently unusual to justify a variation in the standard presumptions.
CATEGORISATION OF DEFENDANTS

Clause 5(2) of the Standard Presumptions provides for two categories of defendant being Category 1 and Category 2.  There is no dispute that Amaca come within Category 1 and BHP within Category 2.

VARIATION OF STANDARD PRESUMPTIONS
Clause 5(1) of the Standard Presumptions provides a Standard Presumption as to apportionment for each Category of defendant during four particular periods.  There is only one period of exposure alleged prior to 1 January 1961 and that is when the plaintiff was employed by Hardie Rubber.  As Amaca is the only defendant involved in that period the only relevant periods under Clause 5 are Period B from 1 January 1961 to 31 December 1978 and Period C from 1 January 1979 to the end of the plaintiff’s exposure.  Previously in this Determination I have commented on the matters which I am required to consider in the context of a variation of the Standard Presumptions and as to the facts relevant to these considerations in the present case.  Taking into account these matters which include the state of knowledge of the defendant BHP, the size and state of sophistication of BHP and the nature of the industry in which that company was engaged and the observations made by O’Meally P in Re Lawrence referred to above it seems to me that there should be a variation against BHP from the date when it admits it became aware of the dangers of exposure to asbestos.  This date is admitted to be at least 1 January 1969 and I consider that it is appropriate to vary the proportion payable by BHP from that date so that the proportion payable by BHP thereafter is 50%.  Prior to that date the Standard Presumptions should be applied and after that date the Standard Presumptions should be varied by increasing it by 15% for the period from 1 January 1969 to 31 December 1976 and by 10% from 1 January 1979 to 31 December 1985.  There should of course be a corresponding decrease in the proportion payable by Amaca in those periods.  The plaintiff has conceded that he was not exposed to asbestos from 1 January 1977 to 31 December 1978 nor was he exposed to asbestos after 31 December 1985.
RELEVANT PERIODS OF EXPOSURE
The disease which is the subject of this claim is mesothelioma which is an indivisible disease but I am satisfied that a differential determination of the contribution of each exposure period ought to be made in accordance with Clause 5(7) of the Standard Presumptions.  On that basis my Determination of the proportion to the whole which each separate period of exposure bears is as follows:

B.1
1960 – 31.12.1962
12.5%
B.2
1.1.63 to 31.12.1968
25%

B.3
1.1.69 to 31.12.1976
33.5%

C.
1.1.79 to 31.12.85
29%

APPLICATION OF STANDARD PRESUMPTIONS

As I have stated previously I have come to the view that the Standard Presumptions should apply to the above Periods until 1 January 1969 from which date liability should be borne equally between BHP and Amaca.  There is only one defendant in each Category of defendant as provided in Clause 5(1) of the Standard Presumptions.  On this basis the Standard Presumptions and the variation of the Standard Presumptions are applied as follows:

B.1
1960 – 31.12.1962
Amaca alone
12.5%

B.2
1.1.63 to 31.12.1968
Amaca (25% x 65%)
 16.25%



BHP (25% x 35%)
8.75%

B.3
1.1.69 to 31.12.1976
Amaca (33.5% x 50%)
16.75%



BHP (33.5% x 50%)
16.75%

C.
1.1.79 to 31.12.85
Amaca (29% x 50%)
14.5%



BHP (29% x 50%)
14.5%

SUMMARY OF CONTRIBUTIONS
Amaca
12.5% + 16.25% + 16.75% + 14.5% =
60%

BHP
8.75% + 16.75+ 14.5% =
40%


TOTAL
100%

Appointment of Single Claims Manager
Under the terms of Clause 61(5) and Clause 61(9) of the Dust Diseases Tribunal Regulation 2007 I appoint the cross defendant Amaca Pty Limited as the Single Claims Manager in these proceedings.
Dated: 24 August 2010
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