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IN THE DUST DISEASES TRIBUNAL
OF NEW SOUTH WALES

DDT No. 72/2011
GEOFFREY KELLY
Plaintiff

STATE OF NEW SOUTH WALES AND FIVE ORS
Defendants
AMACA PTY LIMITED
First Cross Defendant

WALLABY GRIP PTY LIMITED
Second Cross Defendant
CONTRIBUTIONS ASSESSMENT
DETERMINATION
By letter dated 22 November 2011 from the Registrar I was appointed as Contributions Assessor pursuant to clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”).

As at that time Replies had been received from some parties but not from others. 

On 24 November 2011 I received the first defendant’s/cross claimant’s Reply. 

On 28 November 2011 I received the first cross defendant’s Reply.

On 5 December 2011 I received the second cross defendant’s Reply.

The Statement of Claim was filed on 18 March 2011 and named nine defendants.
The Amended Statement of Claim was filed on 20 July 2011 and named seven defendants as follows:

First defendant
State of New South Wales as successor to the State Rail Authority & Ors

Second defendant
AMABA Pty Limited as successor to James Hardie & Coy Pty Limited (“JHC”)

Third defendant
Alcatel-Lucent Australia Limited as successor to Standard Telephones & Cables Pty Limited (“Standard Telephones”)

Fourth defendant
Cottee’s Properties Pty Limited (under external administration) as successor to Parsons General Foods Limited (“Parsons”)

Fifth defendant
Inghams Enterprises Pty Limited

Sixth defendant
Colgate-Palmolive Pty Limited

Seventh defendant
Skilled Group Limited as successor to Skilled Engineering Pty Limited and Skilled Engineering Limited (“Skilled Engineering”)

On 19 September 2011 the first defendant, State of New South Wales, filed a cross claim against AMABA Pty Limited as first cross defendant and Wallaby Grip Limited as second cross defendant.
The usual principles are that my determination is to be made on the basis of the plaintiff’s Statement of Particulars and the defendants’ replies to the claim and assuming the defendants are liable and applying the standard presumptions within such variation as are appropriate to the particular case but within the permitted range. 

On 21 October 2011 the Registrar entered verdict and judgment for the second defendant, AMABA Pty Limited, against the plaintiff in accordance with a consent judgment. 

It seems to me that I should therefore proceed on the basis that AMABA Pty Limited is not a party to these proceedings. There are therefore now six defendants and two cross defendants. For convenience, however, I will refer to the defendants by the numbers set out in the Amended Statement of Claim as recited above. 

As at the present date Replies have been received from the first, third and sixth defendants and the first and second cross defendants (including an Amended Reply from the second cross defendant) but not from the fourth, fifth and seventh defendants.

By the Amended Statement of Claim and Statement of Particulars the plaintiff alleges employment and exposure as follows:

(a) Between about 1952 and about 1959 by the first defendant (Railways) as an apprentice fitter and machinist at Chullora, Everleigh and Clyde. It is alleged that he handled, fitted, cut, installed and removed asbestos containing products and worked in areas where other workers did the same. 
(b) Between about 1962 and 1963 by the third defendant (Standard Telephones) as a fitter and welder doing the same kind of work. 

(c) Between about 1966 and about 1968 by the fourth defendant (Parsons) as a maintenance and line fitter. It is alleged he handled, cut, edged, chamfered, drilled, screwed, dismantled, installed and/or removed asbestos or asbestos containing insulation products and worked in areas where other employees did the same work. 

(d) Between about 1969 and 1985 and about 1994 and 1997 by the fifth defendant (Inghams) at Hoxton Park, Badgery’s Creek and Colyton. It is alleged that he did similar work as with the first defendant 

(e) Between about 1997 and 1991 by the sixth defendant (Colgate-Palmolive) at Villawood doing similar work.

(f) Between about 1991 and 1994 and about 1997 and 2002 by the seventh defendant (Skilled) at Moorebank doing similar work. 

The Statement of Particulars, para 4.1(c) states that the plaintiff was exposed to asbestos dust for at least five out of the seven years that he worked at the railways. The first defendant has annexed the plaintiff’s employment record which shows that he was employed from 15 December 1952 to 15 May 1958, a period of five years six months. The State accepts five years’ exposure. In the circumstances I consider it appropriate to proceed on the basis that the plaintiff whilst employed by the first defendant was exposed for five years substantially between 1953 and 1957.
The plaintiff’s particulars set out details of other employment or self-employment between 1952 and 2002. These are as follows:
(i) 1956-1956
Royal Australian Air Force, air frame mechanic.

(ii) 1959-1962
Former second defendant.

(iii) 1963-1965
Self-employed taxi driver.

(iv) 1965-1966
Fairfield Mirror Works – fitter and glazier.

(v) 1968-1969
Law Book Society, storeman and packer.

(vi) 1969-1969
Magna Welding Supplies, welding demonstrator.

(vii) 1986-1987
Creswick Industries, maintenance fitter.

The entry with regard to the Royal Air Force is inconsistent with the first defendant employment record and I will therefore not take it into account.
On the material available I will proceed on the basis of exposure as follows:

(a) First defendant 
5 years
1953-1957

(b) Third defendant 
2 years
1962-1963

(c) Fourth defendant 
3 years
1966-1968

(d) Fifth defendant 
19 years
1970-1985 and mid 1994-mid 1997

(e) Sixth defendant 
3.5 years
1988-mid 1991

(f) Seventh defendant
8.5 years
mid 1991-mid 1994 and mid 1997-2002

The relevant time for both cross defendants will be as for the first defendant i.e. 5 years – 1953-1957.
Submissions have been made as to relative nature of exposures, categories and whether there should be variations to standard presumptions particularly in relation to the first defendant.

I have considered determinations in the matters of Coleman (DDT No. 8186/2008), Juleff (DDT No. 7275/2007) and Watterson (DDT No. 7063/2007).

The Amended Statement of Claim and the plaintiff’s Statement of Particulars allege installation activity as well as employment. In all the circumstances I consider that the first defendant is both a category 1 and category 2 defendant.
Clause 5(3) of the Order provides:

“If a defendant, in any particular case, falls within both categories (i.e. as an installer and employer of the claimant) then a separate share is to be calculated by the Contributions Assessor for the role of that defendant which falls within each category.”

Clause 5(4) provides:

“If there is more than one defendant in either of Category 1 and Category 2, then the Contributions Assessor is to treat each defendant as equal in contribution to the percent share of that Category unless satisfied that a variable contribution ought apply.”
As to other parties I consider that the following categories should apply:
Third defendant
Category 2

Fourth defendant
Category 2

Fifth defendant
Category 2

Sixth defendant
Category 2

Seventh defendant
Category 2

First cross defendant
Category 1

Second cross defendant
Category 1

In my opinion in all the circumstances of this case the standard presumptions take into account matters involved in the case, bearing in mind that the first defendant is in two categories. Therefore there will not be any variation.

For present purposes I do not consider that the material warrants a departure from the terms of clause 5(4) requiring each defendant in the same category to be treated as equal in contribution.

I find that the relevant periods are as follows:
(a) Period A
5 years

(b) Period B
14 years

(c) Period C
9 years

(d) Period D
13 years

I find that the following defendants are to be assigned to the following periods:

Period A:
State of New South Wales, Amaca, Wallaby Grip
Period B:
Alcatel (2 years), Cottees (3 years), Inghams (9 years)
Period C:
Inghams (7 years), Colgate (2 years)
Period D:
Inghams (3 years), Colgate (1.5 years), Skilled (8.5 years)
As to the periods, based on the time set out above the percentages are as follows (rounded out):
Period A:
12%
Period B:
34%
Period C:
22%

Period D:
32%
In those circumstances the contributions when initially expressed as totals for the relevant periods are as follows:
Period A:

	
	
	
	Total %

	State of NSW (1)
	25
	12
	3

	State of NSW (2)
	25
	12
	3

	Amaca
	25
	12
	3

	Wallaby Grip
	25
	12
	3

	Totals
	100%
	
	12%


Period B:

	
	
	
	Total %

	Alcatel
	14
	34
	4.76

	Cottees
	21
	34
	7.14

	Inghams
	65
	34
	22.10

	Totals
	100%
	
	34.00%


Period C:

	
	
	
	Total %

	Inghams
	78
	22
	17.16

	Colgate
	22
	22
	4.84

	Totals
	100%
	
	22.00%


Period D:

	
	
	
	Total %

	Inghams
	23
	32
	7.36

	Colgate
	12
	32
	3.84

	Skilled
	65
	32
	20.80

	Totals
	100%
	
	32.00%


On these assumptions when the contributions for each party are added together for Periods A, B, C and D the following result is achieved.
	
	Period A
	Period B
	Period C
	Period D
	Total %

	State of NSW
	6
	
	
	
	6.00

	Amaca
	3
	
	
	
	3.00

	Wallaby Grip
	3
	
	
	
	3.00

	Alcatel
	
	4.76
	
	
	4.76

	Cottees
	
	7.14
	
	
	7.14

	Inghams
	
	22.10
	17.16
	7.36
	46.62

	Colgate
	
	
	4.84
	3.84
	8.68

	Skilled
	
	
	
	20.80
	20.80

	Totals
	12
	34
	22
	32
	100.00


I therefore make an apportionment order in accordance with the immediately above schedule. 
There does not appear to be an agreement on the selection of an SCM. 

In the circumstances as the State of NSW is a defendant and cross claimant I appoint the Claims Manager of State of NSW as the SCM.

Dated: 16 December 2011
MAURICE NEIL QC

Contributions Assessor
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