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O’SULLIVAN  (EXECUTRIX OF ESTATE E.R. KAYE)

v. GIO & ORS.

CONTRIBUTIONS  ASSESSMENT

The deceased Mr. Kaye is alleged to have been exposed to asbestos while employed, inter alia, by:

1.
McNeice Bros. Pty. Ltd. – 26.5.75 – 11.8.77 (no insurance identified),


6.7.80 – 16.11.84.

2.
Thos. Clark – 17.4.84 – 25.2.86, 17.3.88 – 5.9.88.

3.
T. O’Connor – 1974 – 1975, 1977 – 9.5.80.
Relying on the employment and insurance details set out in the Further Amended Statement of Claim, tax records years ending 1979-1989 and admissions of defendants I find the following periods of responsibility for each defendant:

	D1
	GIO WC NSW 
	Thos. Clark
	17.3.88 - 5.9.88
	 35 weeks

	D2
	Allianz
	Thos. Clark
	17.11.84 – 25.2.86
	 65 weeks

	D3
	GIO General
	McNeice
	6.7.80 – 16.11.84
	226 weeks

	D4
	WorkCover (NEM)
	O’Connor
	1974-1975,1977-9.5.80
	122 weeks

	
	
	
	               Total
	448 weeks


There are part-periods of employment outside the asserted periods of insurance.  Given that I am required to assume that each defendant is liable and that mesothelioma is an indivisible damage, the discrepancies are not material.  I note that there is a rough equivalence between the periods of employment by each major employer and the extent of exposure alleged in the Plaintiff’s Particulars against each  e.g. Thos. Clark 10%, O’Connor 15%, McNeice 35%.

Each of the insurer’s clients should be assessed as a Category 2 Defendant.

There is no Period A  exposure.  The only Period B (1.1.61 – 31.12.78) is D4 1974-1975 and 1977 – 31.12.78.  The Period C exposure is the balance of the defendant’s periods including 16 months of D4’s time of employment.  While Peto has concluded that earlier inhalations are more potent than more recent ones in the causation of mesothelioma, that is not a consideration I can take into account under Order 5.

 I am permitted to take into account the steps which a particular defendant ought to have taken to minimize risk and any differential states of actual knowledge of Category 2 defendants, but the latter is not relevant here because there is no information as to actual knowledge of risk.  There appears no reason to differentiate between the defendants  by reason of size, sophistication or differential state of knowledge.  The first exposure (by O’Connor) was over 12 years after the Wagner 1961 paper was published.
Accordingly, I find the proportions of each defendant to be according to time:

D1

  7.8%

D2

14.5%

D3

50.4%

D4

27.2%

and I round these figures off to:


D1

  8%


D2

15%


D3

50%


D4

27%.

I am not aware of any defendants’ agreement on appointment of a Single Claims Manager so applying Regulation 61 there is a primary defendant with a share of not more than 50% but more than 20% greater than any other defendant, namely D3 GIO General Limited, which I appoint as Single Claims Manager.








DEAN LETCHER QC.
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