IN THE DUST DISEASES TRIBUNAL 

OF NEW SOUTH WALES


DDT No. 8345/ 2008



BETWEEN: 

PATRICIA MARGARET KANE as Administrator Ad Litem of the Estate of the Late COLIN MICHAEL KANE
Plaintiff

AND

BABCOCK AUSTRALIA PTY LTD
First Defendant/Second Cross Defendant 
DELTA ELECTRICITY 
Second Defendant

ERARING ENERGY
Third Defendant 
BABCOCK INTERNATIONAL LTD

First Cross Defendant 
WALLABY GRIP LTD
Third Cross Defendant 
AMACA PTY LTD

Fourth Cross Defendant 
POWER TECHNOLOGIES PTY LTD

Fifth Cross Defendant 
CONTRIBUTIONS ASSESSMENT

DETERMINATION

1. By letter dated 6 May 2009 I was appointed the Contributions Assessor by the Registrar pursuant to provisions of the Dust Diseases Tribunal Regulation 2007 (NSW) (the Regulations).  The Registrar requested that I also appoint a Single Claims Manager in accordance with Cl 61(3)(b) of the Regulations.
2. The plaintiff is Patricia Margaret Kane.  She is the former wife of Colin Michael Kane (Kane) and has been appointed administrator ad litem of his estate.  
3. The determination is to be made by me on the papers, on the assumption that the each of the parties joined as defendants or cross-defendants is liable, and applying the standard presumptions prescribed in the Dust Diseases Tribunal (Standard presumptions – Apportionment) Order 2007 (the Standard Presumptions).

Mr Kane’s History of Exposure
4. In late 2008 Mr Kane was diagnosed with mesothelioma.  He passed away on 6 December 2008 at the age of 88.    
5. Mr Kane was a pressure welder who worked on the construction and fit out of power stations at Wangi Wangi and Vales Point.  In that role he was assisted by an ironworker who would apply thick rolls of asbestos bandage material to weld sites to allow the weld to cool as slowly as possible.  The asbestos bandage was about 4 inches wide and about a quarter to a half-inch thick.  Asbestos dust and fibre was released when he was in the vicinity of those handling and cutting the bandage.
6. Mr Kane also worked in the vicinity of laggers who were located above him on swinging stages.  The laggers would follow the boilers up to apply pre-formed sectional pieces of asbestos-based pipe lagging as well as a form of loose lagging created from dust and water.  This produced a large amount of asbestos residue in the air which Mr Kane inhaled.
7. He recollected that he was exposed to asbestos dust on an almost daily basis while working at the power stations.

8. As Mr Kane was a welder he did use a helmet but did not use a protective mask that would prevent him from inhaling asbestos dust.

9. The plaintiff filed an Amended Statement of Particulars on 6 April 2009 which provided further details of his summary of work and exposure history.  He sets out his employers in various industries from 1934 until 1980.  I extract from that information below his history of exposure to asbestos:
	Start Date
	End Date
	Employer
	Employer’s Industry
	Occupation
	Exposure to Asbestos

	27/10/53
	23/12/59
	Babcock Australia Pty Ltd
	Boilers
	Boilermaker/

welding
	Yes

	23/5/60
	19/5/61
	Electricity Commission of NSW
	Boilers
	Boilermaker/

welding
	Yes

	25/5/61
	29/6/62
	International Combustion Australia Ltd
	Boilers – Vales Point
	Pressure Welder
	Yes

	12/8/63
	12/2/65
	Babcock Australia Pty Ltd
	Boilers
	Boilermaker/

welding
	Yes


10. Mr Kane was employed by BAL for two periods being 27 October 1953 – 23 December 1959 and 12 August 1963 – 12 February 1965 at the Vales Point and Wangi Wangi Power Stations.  He was employed by the Electricity Commission of NSW (now Eraring Energy) at the Wangi Wangi Power Station as a boilermaker from 23 May 1960 – 19 May 1961.  He was employed by International Combustion Australia Ltd (now Power Technologies Ltd (PTL)) at the Vales Point Power Station as a pressure welder from 25 May 1961 – 29 June 1962.   

11. The exact dates of Mr Kane’s employment (and so his exposure to asbestos) were identified by the solicitors acting for Babcock Australia Pty Ltd who were able to locate his employment records.  
The Defendants
12. The defendants to Mr Kane’s claim are Babcock Australia Pty Ltd (BAL), Delta Energy (Delta) and Eraring Energy (Eraring).  Eraring and Delta are successors in title to certain of the assets of the Electricity Commission of NSW which was involved in the construction of power stations at which Mr Kane worked. 

13. In its reply Delta submits that the reference to Munmorah power station is removed from the Second Amended Statement of Claim and so any allegations against Delta are limited to Vales Point Power Station only.  It also notes that the plaintiff alleges he was employed at Vales Point by BAL from 1953 – 1959 and 1963 – 1965 as well as by PTL in 1961-1962.  Delta submits that the boilers at Vales Point were installed by PTL not BAL.

14. Delta then submitted as follows:

“…construction did not begin on the [Vales Point] power station until after 1957 and insulation works did not begin until after 1960.  BAL was involved at the Vales Point Power Station pursuant to contract 1129 relating to the pipe work, however the contract correspondence documents reveal that this pipe work was not undertaken until March 1962 (the tender was accepted by Elcom on 14 August 1961).  Attached hereto and marked with the letter “D” is a copy of the manufacturing and delivery schedule for contract 1129 evidencing the beginning of the works under this contract in March 1962.  Accordingly, it is submitted that the deceased could only have worked at the Vales Point Power Station whilst employed by BAL in his second period of employment from 1963 – 1965”.        

15. I accept each of the submissions made by Delta in the previous paragraphs.

16. Delta also made the submission that Mr Kane would have been exposed to asbestos at other periods between 1963 and 1980 when working as a boilermaker.  In the absence of actual evidence I consider that submission to be speculation and do not adopt it.

17. In its Reply Eraring also noted that the allegations relating to Munmorah had been withdrawn and so the allegations against it were limited to Wangi Wangi only.
18. BAL has not filed a Reply.

19. Delta and Eraring have each cross claimed against Babcock International Ltd (BIL), BAL, Wallaby Grip Ltd (WGL), Amaca Pty Ltd (Amaca) and PTL.

20. Each of WGL, BIL and PTL filed Replies to the cross claims.  BAL and Amaca did not file Replies.
BIL’s Submission of Nil Liability

21. In its reply BIL submits that it should be attributed a nil liability.  The basis of this submission is that the cross claimants, Eraring and Delta, make no claim against BIL, and provide no evidence in their Reply, that Mr Kane was exposed to products that BIL manufactured or supplied.  BIL submits that it was not present at Wangi Power Station during Mr Kane’s exposure to asbestos.  BIL submits that:
“EE and Delta’s cross claims simply plead a failure to warn of the dangers of asbestos to health at a time when both EE and Delta did know, or at least, ought to have known of the dangers of asbestos to health.

BIL therefore denies it is liable to the Claimant/EE/Delta.  Thus, within Category 1, BIL submits there should be an adjustment reducing BIL’s contribution/liability to NIL”.
22. Not dissimilar submissions could be made in favour of Amaca and WGL.

23. The difficulty I face in addressing BIL’s submission is that the in the absence of agreement between the defendants/cross defendants I am not able to assume that a party has no liability.  Clause 4(4) of the Standard Presumptions requires me to assume that each defendant/cross defendant is liable.  Further, I am not permitted to consider the content of the cross claims in making my determination: Dust Diseases Tribunal Regulation 2007 Cl 49(4).  For those reasons I reject BIL’s submission that it should be attributed a nil liability.

Categorisation of the Defendants

24. I find that the defendants should be placed into the following categories:
(a) Amaca – Category 1 as a manufacturer and supplier of asbestos products.

(b) WGL - Category 1 as a manufacturer and supplier of asbestos products.
(c) BAL – Category 1 as an installer of asbestos products and Category 2 when Mr Kane’s employer.

(d) PTL – Category 1 as an installer of asbestos products and Category 2 when Mr Kane’s employer.

(e) BIL - Category 1 as an installer of asbestos products.
(f) Delta – Category 2.

(g) Eraring – Category 2 as an employer of Mr Kane and an occupier of the premises.

25. Each of the parties that filed Replies submitted that the Standard Presumptions should be varied as against one or several of the co-defendants principally because of the size, sophistication and level of knowledge that the party allegedly had.  

26. As each of the Category 1 defendants are assumed to have actual knowledge of the dangers of asbestos and that knowledge is reflected in the Standard Presumptions I do not propose to increase that amount.
27. As to Delta and Eraring there are a series of decisions in the Dust Diseases Tribunal which vary as to when judges have been satisfied that they had actual knowledge of the dangers of asbestos.

28. In Re Royal; Babcock Australia Ltd v Eraring Energy & Babcock International Ltd (2001) NSWDDT 5 Judge Curtis found there was no actual knowledge that could be imputed to Eraring (and its predecessor Elcom) as at 1957.  There was a finding by Walker J in Re Hood; Eraring Energy v SC Cheadle Hulme Ltd [2005] NSWDDT 46 that no actual knowledge could be imputed to Elcom as at 1959.  There are various other decisions of the DDT which found that Eraring had no actual knowledge until as late as 1969 or 1970 – see Hay and Gynes.  On the other hand, Judge Johns in Nichols v Pacific Power attributed actual knowledge in Eraring’s predecessor in the mid 1950s.  

29. BIL referred to those authorities and submitted that the Standard Presumptions should be varied as against Eraring by increasing them 20%.  It relied on the finding of actual knowledge made by Judge Johns in Nichols.  It further submits that given it size and sophistication if it did not have actual knowledge then it should be found to be “wilfully blind” to the dangers of asbestos generally:  referring to Nichols, Re Hay (No 4) [1999] NSWDDT 5; Re Raynor [1999] NSWDDT 12 and BHP Billiton v Amaca (Lawrence) [2003] NSWDDT 18.

30. On balance I do not propose to vary the Standard Presumptions on the facts of this case.  Each of the judges who heard Hay, Gynes and Nichols had available to them sufficient information to be able to assess the culpability of Elcom.  It would be artificial and arbitrary for me to simply choose a date between the mid 1950s and about 1969 based on the previous decisions of the DDT to attribute a change in the actual state of knowledge of Elcom.    
31. WGL, Eraring and Delta all referred to the decision of Re Royal as support for the contention that BIL had actual knowledge of the dangers of asbestos in 1932 and so there should be an increase in the Standard Presumptions attributed to BIL.  The solicitors for BIL sought to distinguish that decision by noting that it was a case about the knowledge of the dangers of asbestos in the development of asbestosis and not mesothelioma.  Eraring and Delta referred to the apportionment attributed by Judge Curtis which split the liability 10% as to Eraring, 15% as to BAL and 75% as to BIL.  That decision suggests that the liability of BIL should be increased.
32. As I have said previously noted the Standard Presumptions take into account the fact that Category 1 defendants have actual knowledge of the dangers of asbestos.  For that reason I do not consider it necessary to increase the liability of BIL.  

The Standard Presumptions

33. Having regard to the Standard Presumptions the following factual considerations are noted by me:

(a) Mr Kane suffered from mesothelioma.
(b) His condition is indivisible.

(c) His exposure to asbestos occurred in the period 1953 to 1965.
(d) The lag time between his exposure and diagnosis is sufficient for the exposure to be causative of the injury.

(e) None of the defendants or cross-defendants in their capacity as employers, occupiers or suppliers of asbestos product took any steps to minimise the risks of Mr Kane’s exposure to asbestos. 

34. The quantum of Mr Kane’s exposure is summarised in the table below:

	Period
	Months
	Standard Presumptions Period
	Employer
	Percentage of Total Exposure
(117 months)

	1 27/10/53 – 23/12/59
	74 months
	Period A
	BAL
	63.25%

	2 23/5/60 – 31/12/60
	7 months
	Period A 
	Eraring
	5.98%

	3 31/1/61 – 19/5/61
	5 months
	Period B
	Eraring
	4.27%

	4 23/5/61 – 29/12/62
	13 months
	Period B
	PTL
	11.11%

	5 12/8/63 – 12/2/65
	18 months
	Period B
	BAL
	15.38%


35. Period 1 – In this period Mr Kane was employed BAL at Wangi Wangi which the Standard Presumptions split 75:25 (ie Period A of the Standard Presumptions) as between Categories 1 and 2:
	Defendant
	Category 1
	Category 2
	

	BAL
	18.75%
	12.5%
	31.25 x 63.25 = 19.76%

	BIL
	18.75%
	NIL
	18.75 x 63.25 = 11.86%

	WGL
	18.75%
	NIL
	18.75 x 63.25  = 11.86%

	Amaca
	18.75%
	NIL
	18.75 x 63.25   = 11.86%

	Eraring
	
	12.5%
	12.5 x 63.25 = 7.91%

	
	
	
	63.25%


36. Period 2 (pre 1961) – In this period Mr Kane was employed by Eraring at Wangi Wangi which the Standard Presumptions split 75:25 as between Categories 1 and 2:

	Defendant
	Category 1
	Category 2
	

	BAL
	18.75%
	NIL
	18.75 x 5.98 = 1.12%

	BIL
	18.75%
	NIL
	18.75 x 5.98 = 1.12%

	WGL
	18.75%
	NIL
	18.75 x 5.98 = 1.12%

	Amaca
	18.75%
	NIL
	18.75 x 5.98 = 1.12%

	Eraring
	NIL
	25%
	25 x 5.98 = 1.50%

	
	
	
	5.98%


37. Period 3 (post 1961) – In this period Mr Kane was employed by Eraring at Wangi Wangi which the Standard Presumptions split 65:35 (ie Standard Presumptions Period B) as between Categories 1 and 2:

	Defendant
	Category 1
	Category 2
	

	BAL
	16.25%
	NIL
	16.25 x 4.27 = 0.69%

	BIL
	16.25%
	NIL
	16.25 x 4.27 = 0.69%

	WGL
	16.25%
	NIL
	16.25 x 4.27 = 0.69%

	Amaca
	16.25%
	NIL
	16.25 x 4.27 = 0.69%

	Eraring
	NIL
	35%
	35 x 4.27 = 1.49%

	
	
	
	4.25%


38. Period 4 (post 1961) – In this period Mr Kane was employed Power Technologies at Vales Point which the Standard Presumptions split 65:35 as between Categories 1 and 2:

	Defendant
	Category 1
	Category 2
	

	PTL
	21.67%
	17.5%
	39.17 x 11.11 = 4.35%

	WGL
	21.67%
	NIL
	21.67 x 11.11 = 2.41%

	Amaca
	21.67%
	NIL
	21.67 x 11.11 = 2.41%

	Delta
	NIL
	17.5%
	17.5 x 11.11 = 1.94%

	
	
	
	11.11%


39. Period 5 (post 1961) – In this period Mr Kane was employed BAL at Vales Point which the Standard Presumptions split 65:35 as between Categories 1 and 2.  PTL is only a Category 1 defendant for this period as it was not Mr Kane’s employer:

	Defendant
	Category 1
	Category 2
	

	BAL
	13%
	17.5%
	(13 + 17.5) 15.38 = 4.69%

	BIL
	13%
	NIL
	13 x 15.38 = 2.00

	PTL
	13%
	NIL
	13 x 15.38 = 2.00 

	WGL
	13%
	NIL
	13 x 15.38 = 2.00

	Amaca
	13%
	NIL
	13 x 15.38 = 2.00

	Delta
	NIL
	17.5%
	17.5 x 15.38 = 2.69%

	
	
	
	15.38%


Total Apportionment
40. Adding together the respective liabilities for Periods 1 – 5:

	
	Period 1
	Period 2
	Period 3
	Period 4
	Period 5
	Total

	BAL
	19.76
	1.12
	0.69
	
	4.69
	26.26

	BIL
	11.86
	1.12
	0.69
	
	2.00
	15.67

	WGL
	11.86
	1.12
	0.69
	2.41
	2.00
	18.08

	Amaca
	11.86
	1.12
	0.69
	2.41
	2.00
	18.08

	PTL
	
	
	
	4.35
	2.00
	6.35

	Eraring
	7.91
	1.50
	1.49
	
	
	10.9

	Delta
	
	
	
	1.94
	2.69
	4.63

	
	
	
	
	
	
	99.97%


41. Allowing for simple rounding up or down the apportionments are:
BAL

26.25
BIL

15.7

WGL

18.1

Amaca
18.1

PTL

6.35
Eraring
10.9

Delta

4.6
42. I have been asked to appoint a Single Claims Manager.  I appoint BIL as it is the Primary Defendant according to the definition in Cl 61 of the Regulations.

………………………………………………..

David Jay

Contributions Assessor 
14 May 2009
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