DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 7275 of 2007

Between 

JAMES JULEFF

Plaintiff

STATE RAIL AUTHORITY RESIDUAL HOLDING AUTHORITY

First Defendant

POWER TECHNOLOGIES PTY LTD

Second Defendant

WALLABY GRIP LIMITED

First Cross Defendant

AMACA PTY LIMITED

Second Cross Defendant

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendants, the State Rail Authority Residual Holding Authority [“SRA”] and Power Technologies [“P Tech”]   and the cross defendants, Wallaby Grip Limited [“WGL”] and Amaca Pty Limited [“Amaca”] arise from a claim made for compensation for contracting asbestos related pleural disease, pleural plaques, pleural thickening and a right sided pleural effusion brought by James Juleff [“the Plaintiff”].  

The Plaintiff who was born on 2 May 1931, alleges that he was diagnosed with pleural plaques in 1994.  He further alleges he was diagnosed with pleural thickening on 21 May 2001, a right sided pleural effusion on 6 November 200, and asbestos related pleural disease on 12 February 2007.  A Statement of Particulars was filed in the Dust Diseases Tribunal on 18 December 2007 and the claim is made under the Claims Resolution Process.

It is alleged by the Plaintiff that he was employed by the Department of Railways as an apprentice boilermaker from 10 February 1947 to about 1971/1972.  He alleges that he worked in the running sheds at Eveleigh and the erecting shops at both Eveleigh and Chullora.

Subsequent to his apprenticeship, he alleges that he worked full-time in the boiler-shop and large erecting shop at Chullora as a tradesman boilermaker.  He states in his particulars that in 1958 he was moved to an open space in the yards at Chullora where he repaired cladding.  He further states that he worked at the Clyde Wagon works repairing freight wagons between about 1961 and 1967/68.

He then alleges that between about 1967/68 and 1971/72 he worked at Valley Heights repairing freight wagons.

The Plaintiff then alleges employment during which he was not exposed to asbestos between 1971/72 and 1974.

He further alleges that between 1974 and 2 May 1984 he was employed by International Combustion Australia Limited [“ICAL”] as a boilermaker at the Wallerawang and Liddell Power Stations and in the course of such employment was exposed to asbestos dust and fibre.

The defendants and cross defendants were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff and the Reply’s filed by the defendants and the cross defendants.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) and provide that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendants in the context of section 3 of the Order.

In respect of the First Defendant, SRA;

It is submitted by SRA that they are a category 2 defendant.  They deny that they are also a Category 1 defendant on the basis that they are neither a business nor and installer under clause 5(2) of the Order.  They accept that they ought to have known of the dangers of asbestos , but assert that they had no actual knowledge of the dangers of asbestos at the relevant times. 

It is also submitted by SRA that the standard presumptions should not be varied on the basis of the non-delegable duty imposed on an employer such as the SRA as they submit that these inherent characteristics of employers were taken into consideration by the legislature when the Standard Presumptions were drafted.  I agree with this submission and propose not to vary the Standard Presumptions in Period A and B.
In respect of the Second Defendant, PTech;

Ptech submits that both Defendants fall into Category 2 as employers and ought be treated equally insofar as their knowledge of the dangers of asbestos was concerned.

In respect of the First Cross Defendant, WGL;

It is submitted by WGL that they are a category 1 defendant.  They submit that SRA and Amaca are also category 1 defendants and that  the liability in that category ought be apportioned at 50% to the employer and 50% between the suppliers.  Of the 50% between the suppliers, they submit that on the basis of the statements of the Plaintiff at 4.11 of his Form 1, Amaca should pay 40% and WGL 10%.  WGL also submits that SRA are a category 2 defendant and that the standard presumptions ought be varied as between the category 1 and 2 defendants.

In respect of the Second Cross Defendant, Amaca;

It is submitted by Amaca that they are a category 1 defendant and that SRA and WGL are also category 1 defendants. Amaca submits that within that category the liability ought be apportioned equally between each of the defendants.  Amaca also submits that SRA ought be apportioned an additional 20% in Period A and an additional 10% inPeriod B on the basis of the findings of His Honour Judge Kearns (Re Floro) Bluescope Steel(AIS) Pty Limited v Amaca Pty Limited [2007] NSWDDT 27. 

STANDARD  PRESUMPTIONS

In accordance with the standard presumptions, it is common amongst the parties that the relevant period in the index contained within Section 5 of the Order that the Claimant’s exposure falls within Periods A and B.  The standard presumption are therefore

Period A

Category 1 : 75 percent




Category 2 : 25 percent

Period B 

Category 1: 65 percent



Category 2 :35 percent

Each of the parties agree that WGL and Amaca are category 1 defendants and SRA and PTech are category 2 defendants. The areas of dispute are whether SRA is also a category 1 defendant and whether there ought be any variation of the Standard Presumptions

The Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005, Schedule 1, Clause 2 quotes from section 5 of the Law Reform (Miscellaneous Provisions) Act 1946 as the legal basis for the approach to apportionment.

Clause 2(2) of Schedule 1 of the Order is as follows:

(2) The phrase “responsibility for the damage” in section 5 (2) requires a 

comparison of the relative culpability of each tortfeasor in causing the damage. Alternatively put, the Court in making an apportionment is engaged in a consideration of the relative blameworthiness and causal potency of the negligence of each party.  These contribution provisions have become notorious for the conceptual and practical difficulties they engender.  In practical terms, in most cases a broad-brush approach is undertaken.  The aim is to arrive at an apportionment which is “…just and equitable…”.”

APPORTIONMENT AS BETWEEN DEFENDANTS

SRA, WGL and Amaca submit that in terms of the apportionment as between the periods of employment with SRA and PTech, That I ought accept the assessment provided by Associate Professor Breslin in his report dated 12 March 2008 which was attached to the Reply filed by the SRA.  Associate Breslin, having taken an industrial history from the Plaintiff apportions the exposure in the course of employment at 75% to the SRA and 25% to PTech.

The Plaintiff in his Form 1 estimates that of his total exposure 90% occurred at the SRA and 10% whilst at ICAL (PTech).
Having regard to the particulars of the work that the Plaintiff performed at the two relevant employers as detailed in the Form 1 at paragraphs 4.1 in respect of each employment I am more inclined to accept the assessment provided by the Plaintiff in his Form 1.  Whilst I accept the submission that Associate Professor Breslin is experienced in taking histories in matters such as this, I note that the Plaintiff in respect of his employment with ICAL at page 16 states as follows;

“Once I was finished on Unit No.7 I moved to Unit No.8.  I had no exposure to asbestos at Unit No.8.  In the nine and a half tears that I worked at Wallerawang Power Station I was only exposed to asbestos for a total of about 6 or 9 months.  This is because the boilers and steam lines were being built from the ground up and they couldn’t be insulated until the construction was finished.

I was transferred to Liddell Power Station for maintenance work after Wallerawang finished.  When I worked on the boilers they were completely dead.  I had to repair the boilers and also do modifications to the boilers.  I was working in the area where the laggers removed the asbestos.  The laggers worked overhead standing on steel grates.  The asbestos fell through the grates onto me where I was working below.

I was at Liddell for a period of about 6 months.  I estimate that about 50% of the time that I was at Liddell I was exposed to asbestos on a daily basis.”
Doing the best I can with the information provided it seems the Plaintiff’s exposure at PTech was a maximum of 9 months at Wallerawang and 3 months at Liddell, giving a total of about 1 year.  If this is then contrasted with the 13 odd years at the SRA ( albeit that the Plaintiff was not exposed every day and certainly not at all for the first 6 months of his apprenticeship), I am inclined to accept the Plaintiff’s estimate of 90% at SRA and 10% at PTech.  
I am of the view that SRA ought be classified as both a category 1 and 2 defendant. Whilst I accept that that there is no allegation in the pleadings against them as occupiers so as to bring them into category 2, in my view they were at all relevant times users of asbestos, asbestos  products, plant or equipment which contained asbestos.

This in my view is the intention of the standard presumptions, specifically Note 11 to Clause 5 section 2(b) which illustrates a category of installer as described in section 2(a) as follows:

“11
For example, the category of installer would include the designer and manufacturer of particular plant or equipment which included asbestos as part of its design, as well as a company which is engaged to install the plant in accordance with the manufacturer’s instructions.”

It seems to me that this footnote contemplates the situation that has arisen in this claim, in that SRA were involved in the use of products which contain asbestos  as described in the affidavit of Mr Woelfl sworn 16 April 1998, which was attached to the Reply filed on behalf of WGL.  Thus it would appear to me to not be just and equitable exclude SRA from a liability in category 1 in addition to their liability in category 2.

Clause 5 section 2 (4) of the Order state that each defendant in either category is to be treated as equal in contribution to the percent share of the category unless the Contributions Assessor is satisfied that a variation ought apply. 
Extensive submissions have been made by the parties as to the variations that I ought make and I have had regard to those submissions.  
WGL has referred to the affidavit of Nikola Woelfl sworn 16.04.98 in which Mr Woelfl to the work he performed whilst employed by the SRA at the Everleigh.  This is the only evidence before me as to the products that were used at Everleigh as the Plaintiff does not estimate the amount of each product that he used.  
I note however that the Plaintiff refers to lagging, mattresses, and pipe sections which I accept were manufactured and/or supplied by Amaca.  I also accept that the rope and tape was supplied by WGL.  Having regard to these products and the manner in which they were used I propose to vary the Standard Presumptions as between the two suppliers to as in my view the Plaintiff was more likely to have been exposed to Amaca’s products to those of WGL, and I accept the apportionment as proposed by WGL of 40% Amaca,  10% WGL.
Thus the apportionment is calculated as follows;
SRA – 90% of total exposure
PTech – 10% of total exposure

Period A 


10.02.47 – 31.12.60   (less 26 weeks of apprenticeship with no exposure)

650 weeks





87.3%


Category 1 

75%

SRA


75 x 1/3 =25%



21.825%

WGL and Amaca
75 x 2/3 =50%




WGL 10%



8.73%

Amaca 40%



34.92%

Category 2

25%

SRA


25%




21.825%
Period B

01.01.61 - 01.05.61

21 weeks






2.7%

Category 1

65%
SRA


1/3 thereof



0.585%

WGL


1/3 thereof



0.585%

Amaca


1/3 thereof



0.585%

Category 2

35%
SRA


35%




0.945%
I therefore determine that the apportionment is as follows (rounded);

SRA



46%

PTech



10%

WGL



9%

Amaca



35%




----------





100%

I have been asked to determine a single claims manager as there has not been agreement, and I therefore appoint SRA as single claims manager pursuant to s.61(3)(b) of the Regulations.

Dated : 14 May, 2008
WENDY  STRATHDEE
PAGE  
8

