DUST  DISEASES  TRIBUNAL REGULATION 2007

CLAUSE 49(4)

DDT No 7214 of 2007

Between 

RONALD JAMES JOHNSTONE

Plaintiff

COMCARE

Defendant/Cross Claimant

CENEKEY SERVICES PTY LTD (formerly known as Brisbane Amalgamated Terminals Pty Limited)

First Cross Defendant

BRISBANE AMALGATED TERMINALS PTY LIMITED

Second Cross Defendant

BRISBANE WHARVES AND WOOL DUMPING PTY LIMITED

Third Cross Defendant

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the parties, arise from a claim made for compensation brought by Ronald James Johnstone for his contraction of asbestos related pleural disease. His claim is against the abovenamed defendant and it has cross-claimed the three cross defendants.

I note that the cross defendants submit that they have not been properly joined to the proceedings and as such a contribution assessment should not be made against them.

The proceedings were commenced by Statement of Claim filed with the Tribunal on 02.10.08 and an agreed timetable was filed which contained and order by consent  as follows:


“2.
Last date for filing of cross-claims – 21 February 2008.”

 I have received correspondence dated 28.08.08 from the solicitor for the three cross defendants which states as follows:

“1.
The Plaintiff agreed to an extension of time of 20 business days for the Defendant to commence cross claims. We have seen a copy of the correspondence and accept such extension of time has been given, notwithstanding that no amended timetable has been filed;

2.
The Defendant maintains that the cross-claims were commenced within time.  We now agree that that is the case;

3.
Mr Curtis however accepts that the cross claims were not served within the required timeframe under the Regulation.  We would also agree that is the case.

In the circumstances we maintain our position that our client’s have not been properly joined to the claims resolution process and on that basis alone should not have a contribution assessment made against them.”

I note that this correspondence is said to have been sent with the consent of the solicitor for the Defendant.  I have received nothing further from the solicitor for the Defendant.

Regulation 4(4) of the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 states as follows;

(4)
Failing an agreement by the requisite time, the papers which include the requisite material filed by the claimant and the replies filed by the defendants will be referred to an independent Contributions Assessor (see clause 49 (1) of the Dust Diseases Tribunal Regulation 2007).  

The note to this clause further states;

The task of the independent Contributions Assessor will be, upon the basis of the papers, to apply the standard presumptions with such variations as are appropriate to the particular case but within the permitted range (see clause 49(4) of the Dust Diseases Tribunal Regulation 2007).  When determining apportionment for the claim, the Contributions Assessor is to assume that each defendant is liable, unless the defendants agree that a particular defendant should not be assumed to be liable, in which case that particular defendant is to be excluded from the apportionment (including the standard presumptions) by the Contributions Assessor (see clause 49(4) of the Dust Diseases Tribunal Regulation 2007).

Whilst I note that a strict interpretation of these regulations could be that I must determine the apportionment on the papers before me, which would be on the Form 1 and the replies. However, in my view the parties would have been denied procedural fairness for me to have not considered the further correspondence.

Regulation 25 of the Dust Diseases Tribunal Regulation 2007 provides as follows;

(1) An original defendant in proceedings must make any cross-claim as soon as practicable after being served with the plaintiff’s claim in the proceedings.

(2) Cross-claims by all defendants (including original defendants) must be filed and served within:

(a) 10 business days for malignant claims, or

(b) 30 business days for non-malignant claims,

after service of the plaintiff’s statement of particulars on the last of the original defendants.

(3) An original defendant may request the plaintiff to extend the time for filing and serving a cross-claim but can only make such a request before the end of the period within which a cross-claim is required to be filed and served. 

………….

(9)
A cross-claim that is not filed and served as required by this clause cannot be made in the proceedings (but without affecting any right of a defendant to pursue the claim in separate proceedings commenced by the defendant).

From the correspondence from the solicitor for the cross defendants, it appears to be conceded by the solicitor for the defendant that the cross claims were not served within the timeframes provided by the Regulation as above.  

Thus, in my view,  pursuant to clause 25(9) the cross claim cannot be subject to any Contributions Assessment as referred to me.  As there is only one defendant to the proceedings, I determine that they are apportioned 100% of the liability to the Plaintiff in this assessment of contributions.

Dated :3 September, 2008

WENDY  STRATHDEE

Contributions Assessor
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