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AMENDED CONTRIBUTIONS ASSESSMENT

DETERMINATION
The plaintiff, Ian Roy Gordon, sues his former employer, W. Smith (Plumbing) Pty. Limited (hereinafter called “Smith”) seeking damages as more fully discussed later. Smith has issued a cross-claim against Delta Electricity (hereinafter called “Delta”), also more fully discussed later.

In his Statement of Claim the plaintiff alleges that as a result of exposure to asbestos during the course of his employment by Smith about 1959 and 1981 he contracted malignant mesothelioma and asbestos related pleural disease. The Statement of Particulars alleges only malignant mesothelioma which is an “indivisible disease” within the meaning of the Dust Diseases Tribunal (Standard Presumptions - Apportionment) Order 2007 (hereinafter called “the Order”). This determination will be made in accordance with the requirements of the Order where the disease is mesothelioma.

The Registrar of the Dust Diseases Tribunal has appointed me as Contributions Assessor pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).

The Task of the Contributions Assessor
The task of a Contributions Assessor is set out in Clause 49(4) of the Regulations which is in the following terms:-

“ADVANCE \d 4(4) The Contributions Assessor to whom a matter is referred is to determine the contribution that each defendant is liable to make and is to make that determination on the assumption that the defendants are liable and solely on the basis of: 

(a)
the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b)
standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette.”

The standard presumptions become relevant in circumstances where there are different categories of defendants (as to which see Clause 5(2) of the Order in the proceedings. This aspect will be mentioned later.

Clause 49(4) of the Regulation is included in Part 4 Division 5 of the Regulation as is Clause 47(1) which provides that “A reference in this Division to a defendant includes a reference to a cross-defendant”. The Tribunal’s file includes the replies filed by the cross-defendant.

Exposure to Asbestos
The exposure to asbestos in respect of which the cross-claim is made against Delta is exposure alleged to have occurred when the plaintiff worked at Wallerawang Power Station (hereinafter called “Wallerawang”).

The details of the plaintiff’s version of his exposure to asbestos at Wallerawang are mentioned in the Statement of Claim and the Statement of Particulars. Further details are to be found in the plaintiff’s Affidavit sworn 21 July 2009 and his solicitor’s responses to a request for particulars. These last two mentioned documents form part of the Reply to Cross-Claim filed by Delta.

In the Statement of Particulars the plaintiff gives general information about his exposure to asbestos in the course of his employment. Wallerawang is mentioned along with other premises and places. As part of the general description the Statement of Particulars says (paragraph 4.1):-

“ ..... He also worked in and around the areas where the asbestos was being used and the fibres floated in the air in the place of work, particularly at Wallerawang Power Station.”

His Affidavit contains more detail. At paragraph 2, after a very general summary of his employment history he says:-

“ .... Over about the last 2 years my duties included supervision of contracts at Wallerawang Power Station on the construction of Unit 7.”

The Affidavit goes on to make further mention of ”Unit 7" in paragraph 8 which says:-

“Whilst working at Unit 7 Wallerawang Power Station I walked below laggers who were insulating the steam pipes above me. I can recall seeing pieces of asbestos fibre falling to the ground and filling the atmosphere with particles.”

This paragraph was partly the subject of the request for further and better particulars. The answers disclose that the supervisory work was in the course of construction of Unit 7 and that this was probably during 1978-79.

Paragraph 5 of the Affidavit describes work carried out by the plaintiff “near Units 1 or 2" at Wallerawang. The responses to the request for further and better particulars concerning this paragraph disclose that “This job took approximately 2 days to complete” and occurred “during the early 1960's.”.

Paragraph 2(g) of the request for further and better particulars asked that the plaintiff “Please estimate, as a proportion of the total the proportion that this period of exposure constitutes to the Plaintiff’s overall exposure with” Smith. This request might be interpreted as referring only to the “Unit 7" aspect of the work at Wallerawang.  However, even if so interpreted, bearing in mind that the only other work described occupied about 2 days, I take the response to be an estimate referable to the percentage exposure to asbestos at Wallerawang compared to the exposure over the whole period of the Smith employment. The response was a percentage estimate of “between 5% and 10% given that he was employed for 22 years with Smith plumbing and he was not attending the power station on a full weekly attendance basis”.

Looked at overall it seems to me that what the plaintiff says about his overall exposure to asbestos generally in the course of the Smith employment generally and his exposure at Wallerawang in particular coincides with his estimate that 5‑10% of his exposure to asbestos was experienced at Wallerawang for which exposure both Smith and Delta are liable being liability as employer and occupier respectively.

Categories of Defendants
The only submission as to categories of defendants is that both Smith and Delta are Category 2 defendants. In the circumstances I make that determination accordingly.

Clause 5(4) of the Order provides:-

“If there is more than one defendant in either Category 1 and Category 2, then the Contributions Assessor is to treat each defendant as equal in contribution to the percentage share of that Category unless satisfied that a variable contribution ought apply.”

I am not satisfied that a variable contribution ought apply and will treat each defendant as equal in contribution to the percentage share of their Category.

Indivisible Disease
The first sentence of Clause 5(7) of the Order is in the following terms:-

“Where the disease the subject of the claim is an indivisible disease (ie mesothelioma or lung cancer), the apportionment above will apply to the whole of the claim unless the Contributions Assessor is satisfied that by reference to the existence of separate periods of exposure, a differential determination of the contribution of each such exposure period ought be made.” 

The determination sought here is a determination of the liabilities as between Smith and Delta. In the early 1960's the plaintiff did 2 days work at Wallerawang. In 1978-1979 he worked for 2 years at Wallerawang. In these circumstances, I am not “satisfied that by reference to the existence of separate periods of exposure, a differential determination of the contribution of each such exposure period ought be made”.

Accordingly, in compliance with the requirements of Clause 5(7), I will determine the apportionment by reference to the whole of the period of the claim.

Determination
As both “defendants” are in the same category, the standard presumptions do not apply.

The plaintiff has estimated that 5-10% of his overall exposure to asbestos occurred at Wallerawang. In the circumstances, I determine that Smith will be liable for [92.5% + 3.75%] 96.25% and Delta will be liable for 3.75%.

Dated: 12th November 2009

Peter O'Connor

Contributions Assessor
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