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CONTRIBUTIONS ASSESSMENT

DETERMINATION
By letter dated 21 January 2009 I was advised of confirmation of my appointment as Contributions Assessor. In that letter I was asked to “proceed as required by Clause 49 of the Dust Diseases Tribunal Regulation 2007” (hereinafter called “the Regulation”).

Relevantly to that request, Clause 49(4) of the Regulation is in the following terms:-

“ADVANCE \d 4(4)
The Contributions Assessor to whom a matter is referred is to determine the contribution that each defendant is liable to make and is to make that determination on the assumption that the defendants are liable and solely on the basis of: 

(a) ADVANCE \d 4the plaintiff’s statement of particulars and 
the defendants’ replies on the claim, and

(b) ADVANCE \d 4standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette.”

Clause 49 is contained in Division 5 of Part 5 of the Regulation in which is also contained Clause 47 which is headed “Application to cross-defendants” and which, relevantly to this determination, provides:-

“(1)
Reference in this Division to a defendant includes a reference to a cross-defendant.”

The “standard presumptions” determined by the Minister are contained in clause 5(1) of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 (hereinafter called “the Order”).  The standard presumptions provide standard (but, within limits, variable) percentage contributions to be made by different categories of defendants.  Clause 5(2) of the Order specifies how the category of a defendant is determined. The standard percentage contributions (and allowable variations) vary according to the “index period” during which the period of exposure to asbestos occurs.

In his Statement of Claim the plaintiff, Ronald John Hyde, sues the first defendant, Frank Finlayson & Co Pty Ltd (hereinafter called “Finlayson”), and the second defendant, Amaca Pty Limited (hereinafter called “Amaca”), for damages.  The plaintiff alleges that during his employment by Finlayson (between 1964 and 1972) and during later periods of employment and self-employment (until 2007) he was exposed to asbestos for which he alleges Amaca is liable. He further alleges that as a result of his exposure to asbestos he has contracted mesothelioma which is an “indivisible disease” within the meaning of the Dust Diseases Tribunal (Standard Presumptions - Apportionment) Order 2007 (hereinafter called “the Order”).

Amaca has issued a Cross-Claim against Seltsam Pty Limited (hereinafter called “Seltsam”). Amaca pleads the whole period between 1964 and 2007 and seeks indemnity or contribution from Seltsam.

Amaca has filed a Reply to the Statement of Claim. Seltsam has filed a Reply to the Cross-Claim. In each of those Replies, there are variously admissions, denials and/or pleas of a lack of knowledge about manufacturing various asbestos products during particularised periods or at all. There are also specific assertions that a product was manufactured only during a specified period.

Although a contributions assessor is to make a determination on the basis of the plaintiff’s statement of particulars and the defendants’ replies on the claim, there is an over-riding requirement that the contributions assessor is to assume that the defendants are liable. Making the necessary assumption that the defendants are liable necessarily means that there are factual matters in the Replies which I am unable to accept and, upon which, I am unable to proceed. In these circumstances, there is no basis upon which I can do other than determine that Amaca and Seltsam are equally liable for the plaintiff’s exposure to asbestos.

Therefore in respect of the periods of exposure to asbestos after the plaintiff’s employment by Finlayson, I determine Amaca and Seltsam to be equally liable.

The plaintiff’s Statement of Claim and Statement of Particulars says that the plaintiff was employed by Finlayson as an apprentice electrician and later as an electrician. 

The Statement of Claim alleges, inter alia, that in the course of his employment he “installed” asbestos products. The Statement of Particulars contains more detail of what work he actually did. Para 4.1.e says he “had to install asbestos cement fibro sheeting ... behind switch boards for fire proof reasons.” Para 4.1.i makes mention of his involvement in renovation of the shop in which his employer was based. He was involved in demolition and removal of asbestos as well as assisting in fixing new pieces of asbestos cement fibro sheeting to the walls. These two references are the only specific mentions of installing asbestos.

An installer of asbestos is a Category 1 defendant according to Clause 5(2) of the Order. However in a note to that clause it is said, inter alia, “ ... it is not intended to include a user of asbestos products, such as a small building company, which uses bonded asbestos in building works.”

With this guidance, I determine that Finlayson was a Category 2 defendant.

Amaca and Seltsam accept that they are Category 1 defendants.

An overall reading of the plaintiff’s description as to the frequency and intensity of his exposure to asbestos during the whole of his period of alleged exposure does not enable me to determine that there was any period when the frequency and/or intensity of his exposure was more frequent or intense than any other period.

As has been mentioned earlier, mesothelioma is “an indivisible disease”.  The method of apportionment to be adopted in the case of an indivisible disease is set out in clause 5(7) of the Order which provides:-

“Where the disease the subject of the claim is an indivisible disease (ie mesothelioma or lung cancer) the apportionment above will apply to the whole of the claim unless the Contributions Assessor is satisfied that by reference to the existence of separate periods of exposure, a differential determination of the contribution of each period of exposure ought be made. If so, a determination will then be made of what proportion to the whole each separate period of exposure bears having regard to the number of such periods, the length of each period, and the duration of and intensity of exposure to asbestos within each period.  The standard presumptions will then be applied to each separate period.  Where periods of exposure span the index periods specified in the Table to sub-clause (1), the Contributions Assessor is to adjust the standard presumptions to reflect the changing apportionments in different index periods, unless one of the periods is immaterial.”

I determine that the plaintiff’s period of exposure to asbestos while employed by Finlayson was 7.5 years, that his period of exposure while employed by Zealey Constructions Pty Limited (not a party to the proceedings) was 2 years and that his period of exposure while employed by Ray Holman Electrics and later in self employment was 21.25 years being a total 30.75 years. I determine that liability for his exposure to asbestos is to be 
apportioned equally to each of the years of his exposure.

On this basis, as a mathematical calculation, 24.4% of his exposure to asbestos occurred in the Finlayson employment period.

The whole of the plaintiff’s period of employment occurred in Index Period B as specified in Clause 5(1) of the Order. During Index period B, the standard presumptions specify that liability will be apportioned as to 65% to Category 1 and 35% to Category 2. 

I have determined that there are two Category 1 defendants liable during this Index Period as well as the Category 2 defendant. Maintaining the specified ratio between Category 1 and Category 2, this will mean that (as best I can calculate it) Amaca and Seltsam will each be liable for 9.61% and Finlayson will be liable for 5.18%; being a total of 24.4%.

I determine that I am not satisfied that there are grounds for varying the standard presumptions.

As to the remaining 75.6% of liability, I determine that this will be shared equally between Amaca and Seltsam; being 37.8% each.

In summary, I determine that Amaca is (9.61 + 37.8) 47.41% liable, Seltsam is (similarly) 47.41% liable and Finlayson is 5.18% liable.

Dated: 5th February 2009
Peter O'Connor
Contributions Assessor
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