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Referral

The Registrar has referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”) for a determination of apportionment of liability as between the Defendant and the six Cross-Defendants herein (collectively “the Defendants”). 

My task in accordance with Clause 4 (4) of the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”) is, upon the basis of the papers, to apply the Standard Presumptions with such variations as are appropriate to the particular case but within the permitted range. 

Clause 49 (4) of the Regulations provides that I am required to determine the contribution that each Defendant is liable to make on the assumption that the Defendants are liable and solely on the basis of the Plaintiff’s Statement of Particulars and the Defendants’ Replies on the Claim and the Standard Presumptions referred to above. 

The Papers 

Accordingly, in making this determination, I have had regard to the contents of the following documents: 

1. The Plaintiff’s Statement of Particulars filed 8 December 2005. 

2. First Defendant’s Reply filed 9 January 2006. 

3. First Defendant/Cross-Claimant’s Amended Reply filed 9 December 2008. 

4. First Cross-Defendant’s Reply filed 11 March 2009. 

5. Third Cross-Defendant’s Reply filed 16 February 2009. 

6. Third Cross-Defendant’s Amended Reply filed 12 October 2009. 

7. Fourth Cross-Defendant’s Reply filed 22 January 2009. 

8. Fifth Cross-Defendant’s Reply filed 8 April 2009. 

9. Sixth Cross-Defendant’s Reply filed 15 January 2009. 

On 9 February 2007, the Second Cross-Defendant (Wallaby Grip Limited) was released from the proceedings by the filing of a Notice of Discontinuance by the Cross-Claimant (Shell). 

As the Second Cross-Defendant (Wallaby Grip) has been released from the proceedings and has not filed a Reply, I will disregard the Second Cross-Defendant’s involvement in the proceedings. 

The Parties 

For the sake of convenience in this determination I shall refer to the various parties as follows: 

· James Andrew Huie – “the Plaintiff”. 

· Shell Refining (Australia) Pty. Limited - the Defendant/Cross-Claimant – “Shell”. 

· Double H Services Pty. Limited - the First Cross-Defendant – “Double H Services”. 

· Wallaby Grip Limited -the Second Cross-Defendant – “Wallaby Grip”. 

· Wallaby Grip (BAE) Pty. Limited (In Liquidation) - the Third Cross-Defendant – “BAE”. 

· Amaca Pty. Limited (formerly James Hardie & Coy. Pty. Limited) - the Fourth Cross-Defendant – “Amaca”. 

· Klinger Limited (formerly Richard Klinger Pty. Limited) - the Fifth Cross-Defendant – “Klinger”. 

· Spirax Sparkco Pty. Limited - the Sixth Cross-Defendant – “Spirax”. 

The Plaintiff 

The Plaintiff’s particulars reveal that he was diagnosed as suffering from mesothelioma in June 2005. 

At that time, he was 47 years of age, married with two children and living at Kings Langley. Between 1978 and 2002, the Plaintiff had worked as a computer programmer/IT professional for the Sydney Water Board (1978-2003), Aspect Computing (1994-1995) and Dow Corning (1995-2002). 

The Plaintiff says that he was not exposed to asbestos in any of these employments. 

The Plaintiff’s Summary of Work History indicates that he was exposed to asbestos when working as a trainee accountant for Pacific Carpets International (“Pacific Carpets”) between 1976 and 1977. 

The Plaintiff’s particulars do not otherwise specifically assert exposure to asbestos when working for Pacific Carpets. Pacific Carpets is not a party to the proceedings and no Reply has been filed on behalf of Pacific Carpets. 

In this determination, I propose to disregard the involvement of Pacific Carpets in the Plaintiff’s Work History. 

The Plaintiff’s particulars do assert exposure to asbestos on three separate weekends between September 1975 and February 1976 when he undertook labouring work at the Shell Refinery at Clyde. On each of these weekends the Plaintiff worked 2 x 12 hour shifts. He was employed by Double H Services as a labourer and assisted tradesmen as they carried out maintenance work at the refinery. 

During four or five of those shifts the Plaintiff assisted tradesmen as they renewed pipes and gaskets around the refinery. 

The Plaintiff held tools which he passed to tradesmen as they removed and pulled back insulation from pipes and as they installed new pipes. He helped by holding the pipes and insulation in place. The Plaintiff says that dust and debris were released into the air around him and the other workers as they performed these tasks. 

On other occasions he helped tradesmen as they removed old gaskets and old gasket material and installed new gaskets. 

At the end of many jobs he cleaned up the area where he had been working first by picking up larger pieces of material to be disposed of, and then by sweeping up the area. When working on solid floors, he swept the smaller material into an industrial dustpan and then disposed of the material into a bin. When he was doing this kind of work, dust went into the air and he inhaled it. 

The Plaintiff also asserts that on many occasions large heavy blankets were hung around him and other workers to ensure that sparks and dust did not escape the immediate vicinity of where they were working. When he came into contact with these blankets, dust was released into the atmosphere and he inhaled this dust. 

The Plaintiff says that he was provided with no protective gear when doing pipe repair work and renewal of gaskets. 

He was not warned of the dangers of being exposed to asbestos dust and was not required to take any precautions to protect himself from inhaling asbestos dust. 

The Medical Evidence 

Annexed to and forming part of the Plaintiff’s particulars is a medical report from Dr. Christopher W. Clarke, Consultant Physician in Thoracic Medicine dated 8 November 2005. 

After taking a detailed history from the Plaintiff, Dr. Clarke includes the following comments: 


“… Diagnosis 

… I am of the opinion that your client has malignant mesothelioma of the left thoracic cavity. I am further of the opinion that this mesothelioma first presented itself in 2002 when your client had his first pneumothorax. 

Causation 

I am of the opinion, on the balance of probabilities, that your client must have been exposed to respirable asbestos during his brief period of employment at the Shell Oil Refinery. This gives a lag period of approximately 27 years between first exposure and the on-set of symptoms. This is perfectly consistent with Australian experience. I am of this opinion because mesothelioma is due to exposure to asbestos in the vast majority of cases and from a carefully taken history this appears to be the only source of exposure that I can ascertain that your client, on the balance of probabilities, would have been exposed to. …” 

Reply of Defendant (Shell) 

Shell admits that the Plaintiff suffers from mesothelioma and that this disease was caused by his exposure to asbestos. 

Shell admits that it occupied and controlled the Refinery premises at Clyde at the relevant time. 

Shell asserts that it does not know whether the Plaintiff was ever working on-site as alleged, and says that it was unlikely that the Plaintiff was exposed to asbestos during the short period he claims to have worked at the Refinery. 

Shell further states that if he was present on-site, the Plaintiff was present as an employee of Double H Services which company had an obligation to provide adequate supervision and a safe system of work. 

Amended Reply of Shell 

In its Amended Reply filed 9 December 2008, Shell relies on evidence given by the Plaintiff at the hearing of his claim which commenced on 6 June 2006. 

The Plaintiff worked for Double H Services on three weekends between the end of 1975 and early 1976. He worked on the “Cracker”, assisted in the changing of gaskets, worked around and with pipes, and assisted in general maintenance and clean-up of insulation materials. 

Shell says that BAE supplied it with asbestos blankets, lagging in the form of tape, rope and cement, and pipe sections. 

In evidence, the Plaintiff had described handling and being exposed to asbestos tape, asbestos blankets and asbestos rope. 

Shell relies on this evidence to support its Cross-Claim against BAE in respect of the latter company’s supply of those materials to Shell. 

In relation to its Cross-Claim against the Fourth Cross-Defendant – Amaca, Shell relies on a brochure which was tendered in evidence at the hearing by the Plaintiff and which is Annexure “B” to its Amended Reply.  

This brochure indicates that James Hardie & Coy. Pty. Limited was the sole manufacturer of “Hardie’s 85% Magnesia”, and that this product had been applied to a vacuum column and bitumen storage tanks at Shell’s Refinery. Page 5 of the brochure included an illustration of the vacuum column of the new bitumen refinery of the Shell Company at Clyde, and asserted that approximately 21,700 sq. feet of Hardie’s 85% Magnesia was used for the insulation of the Refinery. 

Page 12 of the brochure indicates that Hardies pipe insulation was supplied to the Clyde Refinery running 1,900 feet. 

Shell relies on the Plaintiff’s evidence at the hearing that he worked on “the Cracker” and that some of the materials he worked with appeared similar to what were shown in the illustration referred to above. 

Shell further relied on evidence from Mr. Ray McFarlane in the transcript indicating that Double H Services employees worked around the pipes and the cracking unit and a lot of piping was removed as well as shrouding and protection around the piping. Shell refers to and relies also on evidence from the Plaintiff that he worked around pipes in the numbers and size of those illustrated on page 12 of the brochure referred to above. 

In relation to its Cross-Claim against the Fifth Cross-Defendant – Klinger, Shell relied on the affidavit of Geoffrey Peter Gumbley (Annexure “F” to the Amended Reply) to establish that asbestos gaskets were purchased by Shell being CAF gaskets and Klingerite or Klingeroilite gaskets.

Shell then referred to the Plaintiff’s evidence that when working at the Refinery, he handled gaskets and dust came off onto his hands and that he wiped dust off his clothes. He also described old gasket material falling onto him and the walkway where he was standing. The gasket material was “crumbly and dusty”. 

The Plaintiff helped in changing gaskets and this evidence was supported by the Plaintiff’s workmate, Mr. Ken Rye-Jensen, and also Mr. McFarlane. 

In relation to its Cross-Claim against the Sixth Cross-Defendant – Spirax, Shell relies on the evidence of Mr. McFarlane to the effect that the only asbestos gaskets that he could recall were spiral wound gaskets and that that was one brand name he could remember (Spirax). 

Shell says that Spirax asbestos gaskets were used at its Refinery between 1974 and 1976, and relies on the evidence of the Plaintiff already noted above to the effect that he handled gaskets and dust came off onto his hands and he needed to wipe the dust from his clothes. The Plaintiff also described old gasket material falling onto him and the walkway where he was standing.  The gasket material was “crumbly and dusty”. 

In relation to its Cross-Claim against Double H Services, Shell relies on the fact that the Plaintiff was employed by Double H Services which had its office on-site at Clyde. Double H Services had a manager present (Mr. McFarlane) who had a supervisory role and was “hands-on” during the shutdowns. Double H Services provided its workers with tools and clearly had an obligation to take proper care for the safety of its employees. 

Warnings 

Shell asserts that no warnings were provided by manufacturers and/or suppliers of asbestos products to the Refinery. 

Reply of First Cross-Defendant – Double H Services 

For its part, Double H Services admits that the Plaintiff developed mesothelioma as a result of exposure to asbestos. Whilst not conceding that it employed the Plaintiff, Double H Services does not dispute this proposition, and concedes that it had a common law duty of care to the Plaintiff if employment were to be proved by the Plaintiff.  

Similarly, breach of duty on its behalf is admitted if it is established that the Plaintiff was employed by Double H Services. 

Double H Services asserts that, for the purposes of Clause 5 (2) (a) of the Standard Presumptions, BAE, Amaca, Klinger and Spirax should be placed in Category 1 on the basis that they were all manufacturers and suppliers of products containing asbestos being products to which the Plaintiff was exposed when he worked at Shell’s Refinery. 

Double H Services further argues that Shell and Double H Services itself should be placed in Category 2 in accordance with Clause 5 (2) (b) of the Standard Presumptions. 

Double H Services disputes submissions made by BAE and Spirax in their Replies respectively that Double H Services should be considered a Category 1 Defendant on the basis that it was an installer of asbestos products. 

Double H Services relies on Note 10 to Clause 5 (2) of the Standard Presumptions to support its argument that it should be characterised as a Category 2 Defendant rather than a Category 1 Defendant as suggested by BAE and Spirax. 

In relation to the Category 2 Defendants (Shell and Double H Services), Double H Services submits that Shell had actual knowledge of the dangers of asbestos exposure at the time of the Plaintiff’s employment and refers specifically to documents which establish certainly that by 1972, Shell had actual knowledge of the dangers of asbestos exposure to workers, and had even commenced (but then terminated) a process of applying warning labels to asbestos insulation materials at the Refinery. 

Double H Services also points to the size, experience and resources of Shell, not only in Australia but worldwide, to justify increasing Shell’s proportionate liability in the circumstances of the subject case. 

Reply of Third Cross-Defendant – BAE 

In its Reply filed 16 February 2009, BAE admits that the Plaintiff had developed mesothelioma as a result of his exposure to asbestos. 

BAE denies supplying any asbestos products to Shell’s Refinery at Clyde between 1975 and 1976, and asserts that it ceased supplying Shell before the Plaintiff’s exposure. 

I note that other material in the papers indicates that Shell had a warehouse where materials which had been purchased from suppliers (such as BAE) were stored and subsequently utilised when works were carried out at the Refinery. 

BAE says that it was one of a number of manufacturers and suppliers of asbestos gaskets and relies on the evidence of the Plaintiff in his affidavit (Annexure “A” to its Reply) to the effect that the gaskets the Plaintiff worked on “had holes for a greater number of bolts on it” than the Bells gaskets he was shown in the catalogue.  

BAE also relies on the affidavit of Mr. Gumbley (Annexure “B” to its Reply) who was a purchasing officer for Shell at the relevant time to argue that the gasket suppliers to Shell were Richard Klinger, Associated Gaskets and Gardner Gaskets. BAE also relies on the evidence of Mr. McFarlane that Spirax gaskets were used at the Shell Refinery. 

BAE denies manufacturing asbestos half pipe sections and submits that the evidence establishes that the pipe sections at the Shell Refinery in Clyde were manufactured by James Hardie and supplied by Australian Asbestos Pty. Limited. 

BAE admits that it was one of a number of manufacturers of asbestos rope, tape and blankets, and relies on Mr. Gumbley’s affidavit (Annexure “B” to its Reply, paragraphs 10-13) to establish that the asbestos rope, tape and blankets to which the Plaintiff was allegedly exposed were supplied by Australian Asbestos Pty. Limited. 

BAE says that if Shell is able to prove that the Plaintiff was exposed to asbestos dust and fibre liberated from products supplied by BAE, then BAE admits that it owed the Plaintiff a duty of care, that it breached this duty, and that the breach materially contributed to the development of the Plaintiff’s asbestos-related injury. 

BAE submits that in accordance with the Standard Presumptions, the following parties should be placed in Category 1: 

· Amaca Pty. Limited  

· Klinger Limited 

· Spirax Sparkco Pty. Limited 

· BAE

· Double H Services 

· Shell

Essentially, BAE relies on the Plaintiff’s evidence in his affidavit that he removed and installed asbestos gaskets when working for Double H Services at the Shell Refinery. It also refers to other evidence indicating that Double H Services, through its employees, replaced gaskets at the Shell Refinery, and accordingly argues that this constitutes Double H Services as an installer of asbestos products such as referred to in Clause 5 (2) (a) of the Standard Presumptions. 

BAE makes essentially the same submission in relation to its submission that Shell should also be included as a Category 1 Defendant. 

In addition, BAE submits that Double H Services and Shell clearly fall into Category 2 as employer and occupier respectively, and adopts submissions made by the Fourth Cross-Defendant – Amaca, to the effect that the Standard Presumptions should be varied by the maximum percentage points permissible as against Category 2 Defendants based on evidence establishing Shell’s actual knowledge of the dangers of asbestos by 1972, some years before the Plaintiff worked on the Refinery premises. 

In addition, BAE submits that because of the size, sophistication and capacity of Shell, the Standard Presumptions should be varied by the maximum available (20 percentage points) against Category 2 Defendants. 

BAE relies on the failure by Double H Services (as employer) and Shell (as occupier) to take such steps as were appropriate to minimise potential harm to the Plaintiff at the time he was working at the Refinery. 

BAE submits that because Amaca was the sole manufacturer in Australia of 85% Magnesia and because so much of this material was used at the Shell Refinery in the vacuum column and also bitumen storage tanks and piping, Amaca should be apportioned 50% of the Category 1 supplier/installer liability. 

BAE submits that it is an innocent defendant and should not be apportioned any liability. 

In the event that liability is found against it, BAE submits that the Standard Presumptions should be varied as against the Category 2 Defendants by the maximum 20 percentage points available on the basis of Shell’s knowledge, size and sophistication. 75% of the Category 2 liability should be apportioned to Shell and the remaining 25% should be apportioned to Double H Services. 

In relation to Category 1 Defendants, BAE submits that for the reasons outlined above, Amaca should bear 50% of the responsibility, with the remaining suppliers sharing the balance of the liability equally. 

Reply of Fourth Cross-Defendant – Amaca 

In its Reply filed 22 June 2009, Amaca admits that the Plaintiff has developed mesothelioma and admits that the Plaintiff’s condition was caused by his exposure to asbestos. Amaca also admits the medical evidence served in the principal proceedings (including the contents of Dr. Clarke’s report dated 8 November 2005). 

Amaca admits manufacturing 85% magnesia blocks (as at 1 April 1950) to insulate the structure identified as a vacuum column by the Plaintiff, and to insulate pipes located at the Shell Refinery. 

Amaca does not admit that the insulation material manufactured as at 1 April 1950 was the asbestos insulation which was present on the vacuum column and on the pipes at the Shell Refinery in 1975-1976 when the Plaintiff worked at the premises. 

Amaca points to evidence establishing that on a regular basis there were shutdowns at the Refinery and during this period lagging on pipes was removed and replaced by lagging contractors. 

Amaca asserts in effect that all of the asbestos material originally installed at the Shell Refinery in 1950 had been removed and replaced by the time the Plaintiff was present at the Refinery in 1975-1976. 

Amaca further denies manufacturing any asbestos rope, tape or blankets, and denies manufacturing the gaskets identified by the Plaintiff in his evidence. 

Amaca submits that if exposure to its products is proved, then Amaca owed the Plaintiff and Shell a common law duty of care during the period of alleged exposure. 

Amaca further states that it the Plaintiff proves exposure to its products, then it will admit breach of duty of care and further admit that this breach was a cause of the asbestos-related injury sustained by the Plaintiff. 

Amaca submits that the Defendants should be placed in the following categories: 

Category 1 

· BAE

· Amaca

· Klinger

· Spirax 

Category 2 

· Double H Services

· Shell 

Amaca submits that the Standard Presumptions should be varied by the maximum percentage points available (20%) in relation to Category 2 Defendants on the basis that the Cross-Claimant (Shell) was a large corporation which did have or ought to have had (having regard to its identity, capacity, size and state of sophistication at the time of the Plaintiff’s exposure), knowledge of the risks of asbestos. 

Amaca relies on documents referred to in its Reply establishing that Shell had actual knowledge of the dangers of asbestos exposure by 1972. 

Accordingly, Amaca submits that in relation to Category 2 Defendants, Shell should bear no less than 75% of the liability.  

Reply of Fifth Cross-Defendant – Klinger 

In its Reply filed 8 April 2009, Klinger admits that the Plaintiff developed mesothelioma as a result of his exposure to asbestos. 

Klinger submits that the Plaintiff’s Statement of Particulars does not allege any exposure of the Plaintiff to asbestos products manufactured or supplied by Klinger. 

In relation to apportionment of liability, Klinger states that the Defendants should be placed in the following categories: 

Category 1 

· BAE

· Amaca

· Klinger

· Spirax 

Category 2 

· Double H Services

· Shell 

Klinger further submits that the Standard Presumptions should be varied to the extent that Category 2 Defendants are attributed 55% of the apportionment of liability. 

In support of this proposition, Klinger relies on documents indicating that Shell had actual knowledge of the dangers of asbestos by 1970. Klinger also relies on the fact that Shell was a large corporation with such an identity, capacity, size and state of sophistication as to have, or ought to have had, actual knowledge of the dangers of asbestos at the time of the Plaintiff’s alleged exposure. 

Klinger also relies on the fact that Shell, as occupier of the site and controller of the work being carried out by the Plaintiff, was in a particularly unique position to take steps to protect the Plaintiff from or minimise the risks of harm from the dangers of asbestos. 

Klinger also submits that Double H Services, as employer of the Plaintiff, was in a similar position to take steps to protect the Plaintiff from the dangers of asbestos, and accordingly argues that as between Category 2 Defendants, the Standard Presumptions should be varied such that the Cross-Claimant’s level of apportionment is increased as against that of the Cross-Defendant (Double H Services). 

Klinger argues that the evidence establishes that the type of gaskets manufactured by Klinger and supplied to Shell could not have been the gaskets referred to by the Plaintiff in his evidence. Klinger says that its gaskets only contained chrysotile asbestos completely encapsulated in a rubber formulation. 

In effect, Klinger argues that its gaskets could not possibly have become “crumbly or dusty” as described in the evidence of the Plaintiff because of this encapsulation, and that furthermore other testing has established that removing its gaskets using power tools generates such minimal quantities of asbestos dust as to be “insignificant” in the development of mesothelioma. 

Reply of Sixth Cross-Defendant – Spirax 

In its Reply filed 15 January 2009, Spirax admits that the Plaintiff has developed mesothelioma but does not admit that the condition was caused by exposure to asbestos. 

Spirax does not admit that the Plaintiff was exposed to any of its products, and relies on an affidavit by a former market manager of Spirax (Annexure “A” to its Reply) to submit that the gaskets described by Mr. McFarlane (at T80) were not Spirax gaskets, and that the gaskets described by the Plaintiff in his affidavit dated 13 January 2006 were not Spirax gaskets. 

In the alternative, Spirax submits that any exposure of the Plaintiff to its products was likely to have been insignificant and could not have made any material contribution to the Plaintiff’s condition.  

Spirax further submits that Double H Services and Shell should be included in Category 1 on the basis that they were also installers of asbestos products. 

In relation to the Standard Presumptions, Spirax submits that those Standard Presumptions should be varied to reflect the actual knowledge of Amaca and BAE at the relevant times, and accordingly the other Category 1 Defendants should bear at least twice as much liability as Spirax. 

Spirax submits that Shell (as occupier) and Double H Services (as employer) are also category 2 defendants and that liability in this category should be shared equally (i.e. 17.5% each).

Determination

As indicated above, Clause 49(4) of the Regulations requires me to assume that the defendants are liable and to determine the contribution of each defendant solely on the basis of the Plaintiff’s Statement of Particulars, the Defendants’ respective Replies to the claim and the Standard Presumptions.

Period

The plaintiff alleges exposure to asbestos only in the period 1975 to early 1976.

This period falls totally within Period B as set out in Clause 5(1) of the Standard Presumptions.

In Period B the Standard Presumptions provide that Category 1 defendants bear 65% liability and Category 2 defendants bear 35% liability with a permissible variation of plus or minus 20% in each category.

Clause 5(2)(a) of the Standard Presumptions provides that the defendants which can be described as “…Manufacturers, Suppliers and/or Installers of asbestos or of products, plant and equipment which contained asbestos…” should be placed in category 1.

In my opinion the papers establish that BAE, Amaca, Klinger and Spirax clearly fall into Category 1.

BAE and Spirax have submitted that Shell and Double H Services should be placed in Category 1 (as suppliers/installers of asbestos products) as well as in Category 2 (as occupier and employer respectively).

In my opinion Notes 10 and 11 to the Standard Presumptions make it clear that relatively small contractors (such as Double H Services) are not meant to be included in Category 1 simply as a consequence of carrying out maintenance and repair work on an already existing plant where asbestos materials were already in place.

Similarly, the fact that Shell may have obtained from outside suppliers materials containing asbestos and stored those materials in a warehouse on site for a relatively short period before distributing those materials to contractors carrying out maintenance and repair work at the Refinery does not warrant Shell being characterised as a Category 1 defendant.  Shell was not “in the business” of supplying asbestos products generally and accordingly I consider that Shell should not be included in Category 1.

Categorisation

Following the Standard Presumptions I therefore determine that the Category 1 defendants in this matter are:

· BAE

· Amaca

· Klinger

· Spirax

The Category 2 defendants are:

· Double H Services

· Shell

The Standard Presumptions in Period B provide that Category 1 defendants should bear 65% of the liability and that this should be shared equally (see Clause 5(4)) unless I am satisfied on the papers that a variable contribution should apply.  Category 2 defendants should bear 35% of the liability and this also should be shared equally unless I am satisfied that a variable contribution should apply.

Category 2 Defendants – Plus or Minus 20%?

BAE, Amaca and Klinger have all submitted that the liability of Category 2 defendants should be increased from 35% to the maximum available (55%) under the Standard Presumptions relying on the matters referred to in clause 6 (a) to (d) of the Standard Presumptions.

These matters include the fact that Shell had actual knowledge of the dangers of asbestos as early as 1968 and certainly by 1972 some 3 years before the Plaintiff worked at the Refinery.  Shell was a very large and sophisticated corporation employing over 5,000 people in the relevant period and with actual knowledge of the dangers of asbestos at the time it is submitted that an increase in the liability of category 2 defendants from 35% to 55% is justified.

I am satisfied that in the particular circumstances of this case a variation in the liability of Category 2 defendants is warranted.

The papers reveal that Shell had actual knowledge of the dangers of asbestos at the latest in 1972 and yet no steps appear to have been implemented to protect casual workers such as the Plaintiff from exposure to this dangerous substance.  The papers also reveal that Shell initiated a program of identifying and tagging asbestos materials at the Refinery before 1975/76 but for some unexplained reason did not proceed with this obviously desirable exercise.  Shell had over 5,000 employees at the time and generated very large revenues which should have allowed it to undertake safety measures once it became aware of the dangers of asbestos.

I am satisfied that the collective liability of Category 2 defendants in this matter should be increased by 10% from 35% to 45%.

This means that the collective liability of Category 1 defendants is reduced to 55%.

Category 1 defendants – equal contribution?

Clause 5(4) of the Standard Presumptions requires me to treat each defendant as equal in contribution to the percent share of that category unless satisfied that a variable contribution ought apply.

There are four defendants in Category 1 – BAE, Amaca, Klinger and Spirax.

Prima facie the Standard Presumptions would require me to find each defendant liable equally giving a percentage for each defendant of 13.75%.

The papers reveal in broad terms that 21,700 square feet of Hardie’s 85% magnesia was used for the insulation of the Refinery and 1,900 fee of Hardie’s pipe insulation was also installed at the Refinery.

The Plaintiff assisted tradesmen removing and pulling back insulation from pipes and as they installed new pipes.  He was exposed to dust and debris whilst performing these tasks.

The likelihood is that the Plaintiff had the greatest exposure to insulation materials manufactured and supplied by James Hardie & Coy Pty Limited (now Amaca) during the times when he worked at the Refinery.

BAE admits that it was a manufacturer of asbestos rope, tape and blankets and also asbestos gaskets.  

Whilst it denies supplying these products to Shell’s Refinery at Clyde between 1975 and 76 it is likely that materials stored in Shell’s warehouse and used when the Plaintiff was working at the Refinery were products manufactured and supplied by BAE.

The Plaintiff helped tradesmen as they removed old gaskets and old gasket material and worked with asbestos blankets during the time he worked at the Refinery.

In my opinion the Plaintiff’s exposure to products manufactured and supplied by BAE was probably of a magnitude significantly less than his exposure to products manufactured by James Hardie.

Similarly, the papers reveal that the Plaintiff’s exposure to products manufactured by Klinger and Spirax respectively was likely to have been relatively minor.

Bearing in mind the requirements set out in section 5(2) of the Law Reform (Miscellaneous Provisions) Act 1946 that “the amount of the contribution recoverable from any person shall be such as may be found… to be just and equitable having regard to the extent of that persons responsibility for the damage…”  I am satisfied that the papers would indicate that a variable contribution ought apply in relation to Category 1 defendants.

In my opinion Amaca should bear twice the responsibility of BAE and in turn BAE should bear a significantly greater responsibility than Klinger and Spirax each of which should be treated equally.

In other words in my opinion the appropriate contribution for Category 1 defendants is as follows:

1. Amaca – 
30%

2. BAE – 

15%

3. Klinger – 
5%

4. Spirax – 
5%
55%

Category 2 defendants – variable contribution?

As indicated above clause 5(4) of the Standard Presumptions requires me to treat each defendant in Category 2 as equal in contribution to the share of that category unless satisfied that a variable contribution ought apply.

Prima facie, this would mean that each defendant in Category 2 (Shelle and Double H Services) would be liable to a contribution of 22.5%.

Bearing in mind the requirement of section 5(2) of the Law Reform (Miscellaneous Provisions) Act 1946 (noted above), I am satisfied that a variable contribution ought to apply to Category 2 defendants.

In its reply, Double H Services submits that Shell had actual knowledge of the dangers of asbestos exposure at the time of the Plaintiff’s employment and refers specifically to documents which have established that by 1972 Shell was well aware of the dangers of asbestos and had even commenced (but then terminated) a process of apply warning labels to asbestos insulation materials at the Refinery.

Double H Services also submitted that the size, experience and resources of Shell, not only in Australia but worldwide justified increasing Shell’s proportion of liability in the circumstances of this case.

I am satisfied that Shell’s contribution in Category 2 should be increased so as to represent two-thirds of the contribution to that category.

In other words, in my determination the contribution of Category 2 defendants should be as follows:

1. Shell – 


30%

2. Double H Services – 
15%
45%

Settlements

The papers reveal that Shell has settled its cross-claim against Double H Services and also its cross-claim against Spirax.

The terms of these settlements are irrelevant to my task and have not influenced my determination.

Contribution Assessment

I therefore determine contribution as follows:

Category 1:

· Amaca


30%

· BAE


15%

· Klinger


5%

· Spirax


5%

Category 2:

· Shell


30%

· Double H Services
15%

100%

Single Claims Manager

In the circumstances I appoint Shell the single claims manager.

……………………………..
Mark McDermott
8th Floor Selborne Chambers
Dated:  6 November 2009
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