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DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. 

The Plaintiff’s Allegations of Exposure 

The Plaintiff was born on 26 July 1920 and was first exposed between 1938 and 1939 when he worked as a carpenter/builder for his father who was a cottage builder in Adelaide, South Australia. He said his father built quality cottages which were all double brick.  There is no Defendant alleged to be liable for this period. Asbestos sheeting was used only on the eaves of these homes. I infer the exposure was light and of only occasional frequency in this period because only the eaves were asbestos products and this would probably only take about 10 days per cottage, similar to the Plaintiff’s own home which was of similar construction, that is double brick..
The next exposure was when the Plaintiff was in the Army. Comcare is alleged to be liable for this period. His exposure occurred in Darwin during the period when the Japanese were bombing Darwin. The Plaintiff said he worked on pulling down and demolishing houses so that the timber could be salvaged. He said about 75% of the houses were made of asbestos cement fibro. He used his hands to pull down old fibro and throw it onto the ground. He also used a hammer to smash the fibro and sometimes a chisel to pry it off the timber. It was dusty work. When he threw the fibro to the ground, he could see the dust everywhere. At the end of the day, his clothes were covered in dust. In addition when doing building work for the Army, he assisted in the construction of the Adelaide River Hospital just outside Darwin where he cut asbestos cement fibro with a handsaw and fibro cutters. When he did this dust gathered along the cut and he blew it away. He wiped away any remaining dust with his hand and used nails to fix the fibro in place. Dust was liberated when nailing the fibro. All up the Plaintiff says this period of exposure was for about 17 months. I infer from the Plaintiff’s description that this exposure was of medium intensity.
The next exposure was between 1945 and 1948 in South Australia when the Plaintiff again worked for his father having a similar exposure to that during the first period outlined above. I infer the exposure was light and of only occasional frequency in this period. Once again, there is no Defendant alleged to be liable for this period.
The next exposure was when constructing his own home at Oliver Street, Bexley North, NSW. The Plaintiff built the home himself on weekends because at the time the Plaintiff had full-time employment with David Jones department store as a shop fitter. The home was of double brick construction. He used asbestos cement fibro for the eaves of the house. He purchased those sheets locally. The sheets were 6 or 8 feet long x 4 feet wide. The sheets had to be cut down and he used a fibro cutter. He was exposed to dust gathered along the cut which he blew and wiped away. He also used to cut the fibro with a slot cutter and was similarly exposed. He refers to installing the fibro including nailing and I take it there was further exposure in this activity. He says it took about 10 days to complete the eaves to the house. I find the exposure in this period was light and of short duration. 
The Plaintiff was exposed again in 1964 when he undertook extensions to his house in Oliver St by putting on an extra bedroom and putting in a ceiling in the verandah. Once again he did the work himself on weekends, continuing to work full-time for David Jones. He had to remove the asbestos cement fibro eaves and then re-install asbestos cement fibro sheeting for the eaves, and he was similarly exposed as when the eaves were initially installed, as described above. He also installed asbestos cement fibro sheeting for the ceiling in the verandah and was exposed when cutting and installing it. There is no description of the amount of time spent but I infer it is roughly equivalent to the exposure when initially constructing the house, that is, about 10 days of light exposure. 

The Plaintiff says he was also exposed in 1980 when he painted the entire house including the eaves and ceiling in the verandah. To prepare it for painting, he sanded back all the fibro with sandpaper and because he was working above his head, he saw fine dust particles falling over him. He sanded back the fibro and then painted it. Once again there is no description of the duration or intensity of this exposure but given the above description, I find it was light exposure of short duration, probably less than 10 days. 
The Plaintiff’s allegations of exposure to asbestos products in constructing his home have been corroborated to some extent by the report of Mr. Gazzard dated 13 June 2009 attached to the Plaintiff’s particulars.  This report identifies the product “Durasbestos” as present in the Plaintiff’s home.
The Response of the Defendants  

The First Defendant, Comcare, alleges it should be placed in Category 2 and the Second Defendant in Category 1. 

It says the Standard Presumptions should be applied. It says the Plaintiff sues for an indivisible injury and was exposed for 17 months with the Army and 108 months with the renovation of the home, and that liability should thus be apportioned on a time on risk basis with the result that I should apportion 13.6% to Comcare and 86.4% to Seltsam. I reject this assertion for the reasons set out below. 
The Second Defendant alleges that the Plaintiff is unable to identify any Seltsam products by trade name or generic name (refer paragraph 5.4 of the Second Defendant’s particulars). However, the Second Defendant does not refer at all in its particulars to the expert report of Mr. Gazzard. The question is whether the Second Defendant should be found liable for the domestic exposure when building and renovating his home at Bexley North.  The Standard Presumptions require I find the Defendants liable.  The Second Defendant does not allege Mr Gazzard is incorrect.  However there is no direct allegation by the Plaintiff to link that exposure to the Second Defendant.
This is a specialist jurisdiction. I am entitled to rely on specialist knowledge. I find it is not reasonably open to question that the “Durasbestos” asbestos cement flat sheet identified in the Plaintiff’s home is a product for which the Second Defendant is liable by way of manufacture or supply directly or through another entity for which it is liable. 

The Second Defendant admits it should be Category 1 but says that Comcare should also be Category 1 due to the report of Dr. Breslin. It also says that the earlier exposure with Comcare is of greater causative effect. 
The Second Defendant, correctly in my view, identifies that the Plaintiff does not make any allegation that any particular manufacturer is liable for the two periods of exposure when the Plaintiff was employed by his father in 1938 - 1939 and again in 1945 - 1948. 

The Second Defendant says the Plaintiff’s exposure with the Army was much heavier and more causally potent so that the First Defendant should have 85% liability and the Second Defendant 15% liability. 

Apportionment 

The Plaintiff alleges he is suffering mesothelioma which is an indivisible disease. There is no allegation by the Plaintiff that any particular defendant is liable for the exposure in 1938 - 1939 and again in 1945 - 1948 when working for his father in Adelaide. However, mesothelioma being indivisible, I can ignore these periods since there was very significant exposure at another stage for which identified Defendants are liable. 

The allegations, as best as I can ascertain them, is that Comcare is liable for the Plaintiff’s period in the Army, while Seltsam is liable for the exposure which occurred in building and renovating the Plaintiff’s home. I do not understand from the Statement of Claim that the Plaintiff’s allegations are that the Second Defendant is liable for the periods of exposure in 1938 - 1939 and again 1945 - 1948, nor during the period in the Army. 
Thus, as there are separate and distinct periods for which each defendant is liable, there is no necessity to place the defendants in categories. 
There is but slight evidence upon which to make an apportionment between the Defendants on the basis of the duration and intensity of exposure. I have done my best to set out above my findings in that regard but I consider that the evidence is not sufficient to adopt a strict scientific or mathematical approach. However, it is clear that the length and intensity of exposure with Comcare was much greater than that of Seltsam and the evidence suggests that the earlier exposure is causally more potent.
In my view, the apportionment should be done using a broad brush approach (refer Clause 2 (2) of the Standard Presumptions). There would probably be little difference between the two Defendants as to their knowledge. Although the date of the Comcare exposure is not stated, history records the bombing of Darwin occurred between February 1942 and November 1943.  The relevant supply by Seltsam was November 1953.  There is some difference in knowledge and thus “responsibility for the damage” between them for the fact that the Comcare exposure was 10 or so years earlier. I have allowed for this.  There is no relevant difference between them as to size and sophistication. Both are large sophisticated organisations. The fact that exposure with the Army occurred during the hostilities of the Second World War is not relevant. 
Adopting a broad brush approach, I find that Comcare should carry 80% of liability, while the Second Defendant, Seltsam, carry the balance of 20%. Given the evidence and the uncertainties, this result is an apportionment which in my view, is just and equitable.
Final Apportionment 
	Defendant 


	

	ComCare
	80%

	Seltsam
	20%

	
	

	Total
	100%


Single Claims Manager 
I have been asked to appoint a Single Claims Manager. Pursuant to Regulation 61 (5), I appoint Comcare as first possible Single Claims Manager and Seltsam as second possible Single Claims Manager. 
DATED 7 December 2009
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