IN THE DUST DISEASES TRIBUNAL 

OF NEW SOUTH WALES


DDT No. 167 of 2010



BETWEEN: 

STANLEY HILTON

Plaintiff 

AND

TELSTRA CORP LTD

First Defendant

AND
AMACA PTY LTD 
Second Defendant
CONTRIBUTIONS ASSESSMENT

DETERMINATION

1. The Registrar referred this matter to me by letter dated 25 August 2010 pursuant to Reg 49(1) of the Dust Diseases Tribunal Regulation 2007 (NSW) (the Regulations) for a determination of apportionment as between the Defendant/Cross Defendants.
2. The determination is to be made by me on the papers, on the assumption that the Defendants are liable, and applying the standard presumptions prescribed in the Dust Diseases Tribunal (Standard presumptions – Apportionment) Order 2007 (Standard Presumptions).
3. The plaintiff is Stanley Hilton.  Mr Hilton alleges that he suffers mesothelioma.
4. Mr Hilton has sued Telstra Corporation Ltd (Telstra) and Amaca Pty Ltd (formerly James Hardie & Coy Pty Ltd) (Amaca) for damages as a result of his condition.
5. Mr Hilton was born on 9 September 1921.  He is just shy of 89 years old.  Mr Hilton retired in about 1986 but describes state of health his health prior to the current diagnosis as being as “fit as a trout”.
Mr Hilton’s History of Exposure
6. Mr Hilton worked in various roles between 1936 and 6 March 1940 he had no exposure to asbestos.  
7. On 6 March 1940 Mr Hilton commenced employment with the Post Master General’s Department which later became Telecom and then Telstra.  I will refer to Mr Hilton’s employer as “Telstra” throughout.  He was employed by Telstra continuously until 4 April 1986.  He had no other employers until his retirement.
8. Mr Hilton commenced with Telstra as a trainee lineman.  He trained for two years and learnt installation techniques, concrete manhole construction, cable jointing and lead plumbing and motor mechanics.  He says he had considerable exposure to asbestos as a result of working with asbestos cement pits and pipes.
9. In 1942 Mr Hilton was appointed as a clerk.  In reality, as the Second World War was underway Mr Hilton continued to work as a cable jointer until about 1944 because it was deemed essential to the war effort.  He says he was exposed to asbestos pipes and pits throughout this period.  He worked in clerking roles from 1944 to 1948 when he was appointed as an acting engineer.  He was responsible for installing and maintaining telephone lines in the southern suburbs of Brisbane and around the Gold Coast.  This involved the installation of asbestos cement pits and pipes.  Mr Hilton continued to work as an engineer until 1954 when he reverted to being a clerk.

10. For 17 years from 1957 Mr Hilton worked at Telstra’s Central Administration.  He did field work and visited sites to assist linesmen in conducting their duties.  He says that Telstra used asbestos cement pits and pipes.  He believes those were always made by Amaca.  Those were cut and handled by linesmen up until 1973.  He was in the proximity of those men when work was undertaken.

11. In 1973 Mr Hilton was promoted to the role of Senior Technical Officer Grade 3.  He filled that role for 3 years and says he undertook regular field work which involved exposure to asbestos cement pits and pipes.

12. In 1977 he was promoted to a very senior position in Telstra.  He believes his exposure to asbestos ceased at about this time.  He retired in April 1986.

13. Mr Hilton says that from the time he joined Telstra until 1977 he “had fairly regular contact with asbestos except for short periods when I was just in clerical positions”.

14. It is Mr Hilton’s evidence that all of his occupational exposure was with Telstra, was to asbestos cement pits and pipes and was to products supplied by Amaca.  He was not provided with protective gear and was not advised of the dangers of exposure to asbestos.

15. Mr Hilton described 2 small events of non-occupational exposure to asbestos.  In the 1940s he believes that some work on his parents’ home may have involved “fibro”.  He describes any exposure as trivial.  In the early to mid 1960s he had a house built.  He scrubbed down the roof made of Super Six that had become black and mouldy.  No dust was given off in this task. 

Defendants’ Reply
16. Telstra does not admit Mr Hilton’s condition.  He has been examined by its doctor but the report has not been provided when the reply was filed.
17. Telstra admits that it employed Mr Hilton from 6 April 1940 to 4 April 1986.  Telstra does not admit that Mr Hilton was exposed to asbestos products prior to 1948 “upon the basis that the materials were not introduced until about 1955”.  In support of that contention it refers to the affidavit of Hugh Davis, an employee of Telstra from about 1943 to 1975.  It is Mr Davis’ recollection that asbestos cement products were not used until 1955.  It should be said that Mr Davis’ experience is specific to work in Tasmania.
18. Telstra does not admit the circumstances, intensity and duration of exposure or the products that Mr Hilton alleges he was exposed to.
19. Telstra says that it discharged its common law duty to Mr Hilton in that it had in place systems of work which were in accordance with the occupational standards of the alleged exposure.  Amaca did not provide it with any instructions on the handling of its products.

20. Telstra submits that it should be placed into Category 2 of the Standard Presumptions and Amaca in Category 1.  Telstra specifically rejects the contention that it was an “installer” of asbestos products in that it was not engaged in the business of installation of asbestos or of products and plant that contained asbestos.  It further says that as a statutory authority (at the relevant time) it was obliged to perform its functions to the benefit of the public and commercial interests and so is excluded from the definition of Category 1.
21. Telstra submits that there should be no variation of the Standard Presumptions on the basis that:
(a) Amaca is the only manufacturer identified.

(b) Telstra’s principal purpose was to supply telecommunications services.

(c) The installation and repair of asbestos products constituted only a small element of its business.

(d) Telstra had no significant expertise outside of telecommunications services.
(e) Telstra was not in the business of manufacturing and supplying asbestos products.
(f) Amaca, as a manufacturer and supplier, had as its dominant purpose profiting from asbestos products.  That required it to assume a special position of liability in respect of the dangers of exposure to asbestos.

(g) Amaca provided no warnings to Telstra in respect of the dangers of the use of its products.  

22. Applying the Standard Presumptions Telstra makes the following calculation of the respective liabilities:
Period A
1940 – 1961 (21 yrs)

Amaca

75%








Telstra

25%

Period B
1961 to 1977 (16 years)

Amaca

65%








Telstra

35%

Averaging that apportionment gives the following cumulative liability:

Telstra

29.33%

Amaca

70.67%

Amaca’s Reply
23. Amaca admits that Mr Hilton suffers from mesothelioma.
24. Amaca admits that it manufactured pipes/conduit and cable joint pits for Telstra from the mid 1950s to 1986.  Those products comprised 14 – 15% of asbestos – principally chrysotile.  
25. Amaca says that it placed warnings on the products in about the early to mid 1970s.
26. Amaca submits that Telstra should be placed into both Category 1 and Category 2 of the Standard Presumptions.  It does so on the basis that Telstra was an installer of asbestos materials throughout the course of Mr Hilton’s employment.  

27. Amaca submits that if it is accepted that Telstra is a Category 1 and 2 defendant it should be fixed with a higher level of knowledge than for a party that solely falls into category 2.  It also submits that Telstra was a large and profitable company and special knowledge should be attributed to it for that reason.

28. Amaca submits that the Queensland Asbestos Rule, introduced in 1971, which increased the onus of responsibility on employers and occupiers means any proportion should be increased to reflect a 50/50 liability.

29. Amaca submits that Seltsam was a large supplier of asbestos pits and pipes to Telstra at the relevant times.  Telstra has not cross claimed against Seltsam.  Therefore it submits that it is unreasonable for Amaca to assume the sole liability of manufacturers.  It submits that the proper apportionment should be 50/50.  In support of that contention it referred to the cross examination of Francis Raymond McNamara in DDT proceedings No 96 of 1995 and annexed other documentation evidencing supply by Seltsam.  

30. Amaca’s submission on liability are as follows:
Amaca

(50% of 50%)

25%

Telstra

50% + (50% of 50%)
75%

31. The factual matters that are relevant to my apportionment determination (see clause 3 of the Standard Presumption Order) include:

(a) Mr Hilton suffers from mesothelioma, and indivisible disease;

(b) He was exposed to asbestos while employed by Telstra.  He was employed from 1940 to 1986; 

(c) Mr Hilton had a very small exposure to asbestos outside his occupational exposure but it is so small as to be negligible; 

(d) The asbestos he was exposed to was mostly chrysotile; 

(e) The lag time between his exposure and diagnosis is consistent with the latency period of mesothelioma, accepting that the earlier exposure is more likely to be causative; and

(f) No effective steps were taken to advise Mr Hilton of the dangers of exposure to asbestos or to protect him against exposure.

Categorising the Defendants
32. I think it is correct to say that Telstra trained its employees to install pits and pipes for use in its facilities.  The fact of installation, per se, is not determinative of whether Telstra was an installer for the purposes of Cl 5(2) of the Standard Presumptions.  

33. The footnote to Cl 5(2) states that “For example, the category of installer would include the designer and manufacturer of particular plant or equipment which included asbestos as part of its design, as well as a company which is engaged to install the plant in accordance with the manufacturer’s instructions”.     

34. That description, in my view, is instructive in that Telstra did not design or manufacture the pits or pipes.  Further, it was not engaged to install the plant.  I accept the submission of the solicitors for Telstra that it was in the business of supply of postal and telephonic services to homes and business.  The installation of asbestos pits was a very remote and incidental aspect of that business.  
35. Accordingly, I categorise the parties as follows:

Amaca 

Category 1

Telstra 

Category 2 
36. For the purposes of this determination only I accept the submissions of both defendants that the pits and pipes were not supplied by Amaca or used by Telstra prior to 1955. 
37. I accept Amaca’s submission that Telstra was a large and sophisticated organisation and that it is appropriate to adjust the Standard Presumptions by 10%.  I do not consider it is necessary to make a further adjustment by reference to the Queensland Asbestos Rules.  

38. I reject Amaca’s contention that Telstra’s liability should be adjusted to take into account the supply of pits and pipes by Seltsam.  There is no reference at all in Mr Hilton’s Statement of Particulars to Seltsam.  It may be that Seltsam was a supplier but it is necessary to show it was a supplier in the relevant period and location.  Should Amaca wish to pursue that contention it seems to me that a cross claim is the course available to it.  It has chosen not to do so. 
39. Assuming that Mr Hilton’s exposure whilst employed by Telstra was to product manufactured and supplied by Amaca was of reasonably uniform intensity and duration from 1955 to 1977 the following calculations apply:

	Period
	Standard Presumption
	Adjusted Presumption
	Years of Exposure
	Calculation

	1955 – 1960

Period A
	25:75
	35:65
	6/22
	Amaca (6/22 x 65%) =  17.7%
Telstra(6/22 x 35%) = 9.55%

	1961 – 1977

Period B
	35:65
	45:55
	16/22
	Amaca (16/22 x 55%) =  40%

Telstra(16/22 x 45%) = 32.7%


Totals (rounded)
Amaca

17.7 + 40 = 57.7%

Telstra

9.55 + 32.7 = 42.3% 

40. I have been asked to appoint a Single Claims Manager (SCM) by the Acting Registrar.  Amaca is the primary defendant in accordance with Reg 61(9) of the Regulation.  Applying Reg 61(5)(b) Amaca is the first SCM and Telstra is the second SCM.  I nominate Amaca as the SCM.

………………………………………………..

David Jay

Contributions Assessor
1 September 2010
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