DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 179 of 2011
Between 

JOHN ROBERT HILLIER
Plaintiff

THE STATE OF NEW SOUTH WALES

First Defendant/Cross Claimant
COMCARE
Second Defendant

AMACA PTY LIMITED (under NSW winding up)
First Cross Defendant

WALLABY GRIP LIMITED
Second Cross Defendant

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendants, the State of NSW [“SNSW”] and Comcare {“Comcare”],  and the cross defendants, and Amaca Pty Limited [“Amaca”] Wallaby Grip Limited [“WGL”] arise from a claim made for compensation for contracting mesothelioma brought by John Robert Hillier [“the Plaintiff”].  

The Plaintiff who was born on 11 February 1944 was diagnosed with peritoneal  mesothelioma in May 2010 and has undergone major treatment and suffered significantly.  An amended Statement of Claim and a Statement of Particulars was filed in the Dust Diseases Tribunal on 22 July 2011 and the claim is made under the Claims Resolution Process.  The Plaintiff further swore an affidavit on 22 July 2011 which is Exhibit PX1 in the proceedings, in which the Plaintiff’s evidence was taken at his residence on 3 August 2011 before His Honour Judge Curtis.  I have had regard to the Statement of Particulars, the affidavit and the transcript of the proceedings.
A cross claim as filed by the first defendant on 3 August 2011 alleging supply and/or manufacture of asbestos containing products by the cross defendants.  All the Defendants and cross defendants have filed Replies, the cross claimant having filed an amended Reply on 11 August 2011.  I have had regard to all of those documents.

It is alleged by the Plaintiff that he was employed by the Department of Public Works [“DPW”] between 1959 and 1962 working in a construction gang building new school buildings, predominantly doing new installations of hot and cold water into kitchens and installing ablutions blocks, and working on draining, gas and water services.  

He also alleges that between 1962 and 1964 he worked for the DPW on the hot water gang installing and lagging boilers as well as hot water pipes at Callan Park Hospital , Rozelle.  In his statement of particulars, affidavit and in evidence under cross examination, the Plaintiff consistently asserts that he was exposed to asbestos practically every working day at Callan Park Hospital over a two year period, and that the intensity of such exposure was high.

The Plaintiff further alleges that he was exposed to asbestos whilst working for Doug Pursill between 1964 and 1965 installing heating and ventilation at Manly Quarantine Station, HMAS Kuttabul and Hurlstone Agricultural High School.
 It is alleged that SNSW is responsible for the exposure at the schools and Callan Park Hospital and that Comcare is liable for the exposure at Manly Quarantine Station and HMAS Kuttabul. 
The defendants and cross defendants were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Form 1 and affidavit filed by the Plaintiff, the transcript of his sworn evidence before Curtis J, and the Replies filed by the defendants and the cross defendants.  The transcript was annexed to a number of the Replies and refers to the affidavit, and on that basis and to do justice to the parties I have had regard to those documents.
The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the parties in the context of section 3 of the Order.

In respect of the First Defendant, SNSW;

It is submitted by SNSW that they are a category 2 defendant.  They deny that they are also a Category 1 defendant.  They admit that they employed the Plaintiff but not the dates alleged, and accept that they ought to have known of the dangers of asbestos , but assert that they had no actual knowledge of the dangers of asbestos at the relevant times. 

They submit that SNSW and Comcare are Category 2 defendants and that Amaca and WGL are Category 1 defendants.  They submit that their period of employment, ( and not admitting that the Hurlstone Agricultural High School is a premises for which they are liable), can constitute no more than 80% of the Plaintiff’s total exposure, and such submission is not made as an admission. They thus submit that Comcare cannot be liable for less than 20%  as such exposure was later in time and awareness of the dangers of exposure were growing.  They then provide further detailed submissions and calculations as to the apportionment as between SNSW and the cross defendants based on the Standard Presumptions but with a variation against Amaca on the basis of the evidence given by the Plaintiff of his exposure to WGL products at 15%.
In respect of the Second Defendant, Comcare;

Comcare submits that Amca and WGL are Category 1 defendants and SNSW and Comcare are Category 2 defendants, and that their ought be no variation of the Standard Presumptions.  They submit that Comcare’s liability ought be no more than 5% on the basis of the statements made by the Plaintiff at paragraphs 4.1.7 and 4.2.7 of his Statement of Particulars and the sworn evidence given by the Plainitff.
The transcript reflects the Plaintiff giving the following evidence in cross examination by Mr Sheller at page 9;

“Q.
Would you accept that Callan Park exposure compared to Quarantine was at least overall that is, 100 times as great.
 A---Yes, I would, yes.
Q.
The exposures at Kuttabul was less than Quarantine.
A---Wee, you know they were slight, yes.  That was just giving my work history so.

I accept the submission that on a comparative basis, Comcare is liable for 5% of the Plaintiff’s total exposure.

In respect of the first cross defendant, Amaca;

Amaca’s primary submission is that they are an innocent defendant pursuant to clause 5 of the Regulation, and that the evidence does not establish that Amaca supplied SNSW with products containing asbestos.  I note this submission, but also that the Contributions Assessor is to assume that all defendants are liable, and I am therefore compelled to apportion a share to Amaca.
Amaca submits that the Category 1 defendants are Amaca WGL and SNSW, and that the Category defendants are SNSW and Comcare, thus suggesting that SNSW are also a Category 1 defendant as an installer of asbestos.
This in my view is the intention of the standard presumptions, specifically Note 11 to Clause 5 section 2(b) which illustrates a category of installer as described in section 2(a) as follows:

“11
For example, the category of installer would include the designer and manufacturer of particular plant or equipment which included asbestos as part of its design, as well as a company which is engaged to install the plant in accordance with the manufacturer’s instructions.”

It seems to me that this footnote contemplates the situation that has arisen in this claim, in that SNSW were involved in the use of products which contain asbestos,  as described in the Plaintiff’s Statement of Particulars, affidavit and sworn evidence.  Thus a I accept that SNSW is both a Category 1 and 2 defendant.
Amaca further submits that there ought be a variation of the Standard Presumptions against SNSW by the maximum 20% as they were his employed and thus owed the Plaintiff a non-delegable duty of care and that given it’s size, knowledge and control over the Plaintiff, they ought bear a larger share than that contemplated by the Standard Presumptions.  I do not accept this submission as the matters raised by Amaca on this point are reflected in the basis upon which the Standard Presumptions have been arrived at, to take into account the various factors as submitted, and therefore I do not propose to vary the Standard Presumptions.

In respect of the second cross defendant, WGL;
WGL make similar submissions to Amaca as into which each defendant ought be placed.  I have accepted those submissions.  They also submit that the Standard Presumptions ought be varied against the state by the maximum 20%, for similar reasons as Amaca outlined.  As previously stated I do not propose to vary the Standard Presumptions on that basis.
WGL however further submit that there ought be a variation of the Standard Presumptions in their favour pursuant to clause 5(4) of the Standard Presumptions Order on the basis that as there is more than one defendant in each category, they ought be apportioned an equal share.  WGL submit that as between itself and Amaca this ought be varied on the basis of the evidence given by the Plaintiff that his exposure to asbestos rope amounted to about 15% of his exposure ( transcript page14).  I accept this submission and for the period where Amaca and WGL are both Category 1 defendants there ought be a variation.  I accept the submission that in that period SNSW ought bear one third  and that of the remaining two thirds, Amaca ought bear 85% thereof, and WGL 15% thereof.

STANDARD  PRESUMPTIONS

In accordance with the standard presumptions, it is common amongst the parties that the relevant period in the index contained within Section 5 of the Order that the Plaintiff’s exposure falls within Index Period A and B. Doing the best I can I determine that 38% of his exposure falls within Period A and 57% within Period B.  This is in relation to the period for which the SNSW was the Plaintiff’s employer and an installer of asbestos.

Thus the apportionment is calculated as follows (rounded);

Comcare 

5%

Of the remaining 95%;

Index Period A – 38%
Category 1 

75%

SNSW

38% x 75% x 1/3 = 10%






Amaca

38% x75% x 2/3 x 85% =16%
WGL

38% x 75%x 2/3 x 15% = 3%

Category 2

25%

SNSW


38% x 25% = 9%
Index Period B – 57%
Category 1 

65%

SNSW

57% x 65% x 1/3 = 12%

Amaca

57% x 65% x 2/3 x 85% = 21%

WGL

57% x 65% x 2/3 x 15% = 4%

Category 2

35%

SNSW

57% x 35% = 20%

I therefore determine that the apportionment is as follows (rounded);

SNSW



51%

Comcare


5%

Amaca



37%

WGL



7%





----------





100%

I have not been asked to determine a single claims manager but noting there has not been agreement, if asked I would appoint SNSW as single claims manager pursuant to s.61(3)(b) of the Regulations.

Dated : 14 August, 2011
WENDY  STRATHDEE

Contributions Assessor
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