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CONTRIBUTIONS ASSESSMENT

DETERMINATION
I am appointed Contributions Assessor Pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).

The contributions assessment sought follows upon proceedings brought by Peter Geoffrey Hill (“the plaintiff”) against his alleged former employer, the State of New South Wales (“NSW”), for damages for personal injuries.  The plaintiff alleged that he had been exposed to asbestos during the course of his employment at the State Dockyard premises at Newcastle.  The plaintiff alleged that during a period commencing on 11 February 1963 and ending 11 June 1969 (the precise dates are taken from the plaintiff’s Statement of Particulars) he was initially employed as an apprentice boilermaker and later as a boilermaker.

The action between the plaintiff and NSW has been settled.  NSW has issued a cross-claim seeking contribution to the settlement sum from Amaca Pty Ltd (“Amaca”), the first cross-defendant, from CSR Limited (“CSR”), the second cross-defendant, from Bradford Insulation Industries Pty Limited (“Bradford”), the third cross-defendant and from Wallaby Grip (BAE) Pty Limited (“BAE”), the fourth cross-defendant.

There is no argument between the parties to the cross-claim that all cross-defendants are Category 1 defendants as provided for in Clause 5(2)(a) of the Dust Diseases Tribunal (Standard Presumptions - Apportionment) Order 2007 (“the Order”).

There is, however, a dispute as to whether NSW is a Category 1 or Category 2 defendant.

According to Clause 5(2)(a) a Category 1 defendant includes:-

“ ..... Installers of asbestos or of products, plant and equipment which contains asbestos.”

Note 10 to Clause 5(2)(a) appears after the word “Installers” and is in the following terms:-

“ADVANCE \d 4It is not intended to include retail shops or outlets within the meaning of the term Supplier in Category 1. Retail shops or outlets are included in Category 2. Similarly, it is not intended to include a user of asbestos products, such as a small building company, which uses bonded asbestos sheeting in building works.”

I have quoted the whole of Note 10 so as to give an understanding of the nature and extent of the activities of defendants intended not to be included in Category 1. In a more precise sense, the part of Note 10 which might give the best indication of whether NSW is to be determined as a Category 1 defendant is the reference or mention of the exclusion of “a small building company” which uses asbestos in the limited way described.

In paragraph 4.1 of his Statement of Particulars, the plaintiff describes the nature and the condition of the premises or place where he worked. He describes the nature and conditions of his employment generally and describes some of the particular work which he carried out. As the contents of paragraph 4.1 are well known to all parties, there seems no reason to quote from it.

The overall impression created by the plaintiff’s description is that the activities carried on by his employer, NSW, would not fit the description which would qualify NSW to be excluded from being included as a Category 1 defendant.

Note 11 appears after “asbestos” where that word is last mentioned in Clause 5(2)(a). It is in the following terms:-

“ADVANCE \d 4For example, the category of installer would include the designer and manufacturer of particular plant or equipment which included asbestos as part of its design, as well as a company which is engaged to install the plant in accordance with the manufacturer’s instructions.”

The plaintiff says “the majority of my work was ship repair, ship maintenance and ship refits ...”. That general description must have included installing plant in accordance with manufacturer’s instructions.

In these circumstances and on taking into account what is said in either or both Notes 10 and 11, I determine NSW to be a Category 1 defendant.

Clause 5(3) of the Order provides:-

“ADVANCE \d 4If a defendant, in any particular case, falls within both categories (ie as an installer and employer of the claimant) then a separate share is to be calculated by the Contributions Assessor for the role of that defendant which falls within each category.”

Although there is no pleading in which NSW actually admits it was the employer of the plaintiff, it is clear that it was and I so determine. 

Accordingly, by virtue of the provisions of Clause 5(3), I am required to calculate a separate share for NSW as a Category 2 defendant.

NSW asserts that it is a Category 2 defendant with “Actual knowledge” “as to the risks of asbestos .... at the time of the alleged exposure.” [see paragraphs 8.1 and 8.3 of the NSW Reply].

There are Standard Presumptions as to “appropriate proportions” between categories of defendants. These Standard Presumptions are set out in Clause 5(1) of the Order as are four “Index Periods”. The period of the plaintiff’s exposure to asbestos was between 11 February 1963 and 11 June 1969. The whole of that period of exposure is within Index Period B during which period the Standard Presumptions prescribe apportionment as between Category 1 and Category 2 defendants in the ratio of 65% for Category 1 and 35% for Category 2.

Clause 5(5), and Note 12 thereto, of the Order provides:-

“ADVANCE \d 4

ADVANCE \d 4The standard presumptions are intended to take account of, and strike an appropriate balance between the two broad categories of defendants having regard to all of those matters set out in clause 3 (Factual considerations). There will be cases where it is appropriate for the Contributions Assessor to vary the standard presumptions within the variation band specified in Column 4 (Extent of variation for each category of defendant) of the Table to subclause (1). However, a different percentage figure from the standard presumption within the variation band is not to be applied by the Contributions Assessor unless the Contributions Assessor is satisfied that it is appropriate to vary the standard presumptions in the particular circumstances of the individual case. A number may not be determined which falls outside the variation band specified in Column 4 of that Table12

Note. 

12   For example, a case might arise where the Contributions Assessor considers that the apportionment between an employer and supplier should be adjusted because the employer is considered particularly culpable in this particular instance. The Contributions Assessor could adjust the apportionment in the first index period by up to 20 percentage points, that is from 25 percent to 45 percent, but no higher.”

I am satisfied that as a defendant with actual knowledge of the risks of exposure to asbestos it is appropriate to vary the Standard Presumptions. In the circumstances, I vary the Standard Presumptions by the maximum allowable by Clause 5(1) namely by increasing the contribution of the employer, NSW from the prescribed 35% to 55%.

In these circumstances, the Category 1 defendants, including NSW, will collectively be liable for 45% and NSW as employer will be liable for 55%.

Clause 49(4) of the Regulation requires, inter alia:-

“The Contributions Assessor to whom a matter is referred is to determine the contribution that each defendant is liable to make and is to make that determination on the assumption that the defendants are liable ....”. 

By virtue of the provisions of Clause 47(1) of the Regulation, a reference to a defendant includes a reference to a cross-defendant. 

Therefore, notwithstanding assertions that some cross-defendants bear no liability (as contained in Replies to the Cross-Claim), I am required to assume that each cross-defendant is liable.

I have quoted part of clause 49(4) above in connection with the requirement that a Contributions Assessor is to assume that defendants and cross-defendants are liable. Clause 49(4) also requires that the determination of contributions is to be made:-

“solely on the basis of ...... 

(a)
the plaintiff’s statement of particulars and the defendants’ replies on the claim.”

The Reply filed by BAE asserts that it was incorporated on 19 September 1966 and commenced operations on 1 October 1966 from which date it accepts that it supplied asbestos products to NSW. In the circumstances I proceed on the assumption that BAE is liable to make a contribution as and from 1 October 1966.

Clause 5(4) of the Order provides that:-

“If there is more than one defendant in either of Category 1 and Category 2, then the Contributions Assessor is to treat each defendant as equal in contribution to the percentage share of that category unless satisfied that a variable contribution ought apply.”

There is no material upon which I am satisfied that a variable contribution ought apply as between Category 1 defendants either before or after 1 October 1966. Accordingly I determine that as between Category 1 defendants NSW, Amaca, CSR and Bradford are each equally liable for the period ending 30 September 1966 and that those parties and BAE are each equally liable in respect of the period between 1 October 1966 and 11 June 1969.

The period between 11 February 1963 and 30 September 1966 (rounded) is 43.67 months while the period between 1 October 1966 and 11 June 1969 is 35.33 months being a total period of 79 months. 

Of the total contribution of 45% to be made by the Category 1 defendants, I determine that [43.67 / 79 x 45 =) 25% is to be apportioned to the period before 30 September 1966 (“the first period”) and 20% thereafter (“the second period”).

During the first period NSW, Amaca, CSR and Bradford will, therefore be liable for [25 /4 =]6.25% each and during the second period, NSW, Amaca, CSR, Bradford and BAE will each contribute [20 / 5 =] 4%.

In summary, I determine NSW is liable for (55 + 6.25 + 4) 65.25%, Amaca is liable for (6.25 + 4) 10.25%, CSR and Bradford are also liable for 10.25% each with BAE being 4% liable.
Dated: 26th February 2009

Peter O'Connor

Contributions Assessor
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