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Plaintiff

J M HARGREAVES & SON PTY LIMITED
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AMACA PTY LIMITED

Second Defendant

WALLABY GRIP B.A.E. PTY LIMITED

Third Defendant

CONTRIBUTIONS ASSESSMENT

DETERMINATION

By letter dated 11 August 2008 and confirmed by letter dated 14 August 2008 the Registrar of the Dust Diseases Tribunal appointed me Contributions Assessor pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007. I am also required to select a Single Claims Manager (SCM) pursuant to Clause 61(3)(b) of the Regulation.

In accordance with clause 49(4) of the Dust Diseases Tribunal Regulation 2007, I make my determination on the basis that the defendants are liable and having regard solely to the following documents:

1.
Plaintiff’s Statement of Particulars filed 7 February 2008

2.
First Defendant’s Reply filed 19 August 2008

3.
Second Defendant’s Reply filed 17 April 2008 

4.
Third Defendant’s Reply filed 18 June 2008 

5.
Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007

The Second Defendant’s Reply at 8.1 has identified Wallaby Grip Limited as a defendant. This is not correct. Wallaby Grip Limited is not a party to these proceedings.

None of the defendants has made a cross claim.

PLEADINGS

The plaintiff was born on 24 March 1932. He has since died. He alleged he was exposed to asbestos whilst employed as a plumber by the first defendant, Hargreaves, between 1949 and 1973. The plaintiff alleged exposure occurred whilst handling super six asbestos sheet roofing, repairing leaking hot water systems, removing asbestos lagging and then making a slurry of asbestos powder and water to re-lag, lagging of plumbing pipes and stripping old fibro roofing. The plaintiff alleged no other exposure in employment or otherwise.

The plaintiff alleged that exposure occurred at the General Motors Holden factory, St Margarets Women’s Hospital and the Metters factory. He described the exposure as of medium to high intensity. He alleged the exposure was both direct whilst working with asbestos and indirect working in the vicinity of others working with asbestos. He alleged his exposure occurred at least 3-6 monthly. There is no suggestion there was any change in the nature or intensity of exposure during the period of his employment with Hargreaves.

The plaintiff alleges the manufacturers and/or suppliers of the asbestos products he was exposed to were the second defendant, Amaca, and the third defendant, BAE.
Hargreaves accepts that it employed the plaintiff between 26 July 1950 and 14 July 1971 but does not admit employment otherwise. Hargreaves describes itself as a “relatively modest size plumbing contractor”. Hargreaves does not admit that the plaintiff was exposed to asbestos or exposed to levels and concentrations of asbestos dust in excess of acceptable levels at the time. Hargreaves took no precautions to protect its employees from exposure to asbestos dust.

Amaca admits the manufacture but not supply of super six sheeting. It states it did not manufacture or supply raw asbestos. I note that the plaintiff does not allege he was exposed to raw asbestos but rather “asbestos powder for lagging”.

BAE denies the manufacture or supply of super six asbestos sheeting and says that super six asbestos sheeting was a product manufactured solely by Amaca. It admits it manufactured asbestos powder but was not the sole manufacturer of powder. It says that Amaca was also a manufacturer of powder. BAE pleads that it commenced operations on 1 October 1966. No party pleads BAE is liable for any period prior to 1 October 1966. 

It is agreed by all the defendants that Hargreaves is a category 2 defendant and that Amaca and BAE are each category 1 defendants.

PLAINTIFF’S DISEASE
It is alleged the plaintiff suffered the dust disease asbestosis. The plaintiff has died as a result of oesophageal cancer. There is no allegation that the cancer was related to any asbestos exposure. Asbestosis is a divisible disease.

PERIODS OF EXPOSURE
The plaintiff alleges exposure only during the period of his employment with Hargreaves. The plaintiff’s alleged period of employment is expressed generally. Hargreaves pleads specifically as to employment between 26 July 1950 and 14 July 1971. I accept 26 July 1950 to 14 July 1971 as the period of exposure, a period of 252 months.

Pursuant to clause 5(8) of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007, I must determine the existence of any separate periods of exposure.  From the pleadings there are clearly identifiable periods. These are as follows:

Period 1   26.7.50 – 31.12.60 -  125 months. 

The plaintiff was employed by Hargreaves and his exposure included products manufactured by Amaca. Hargreaves pleads that the knowledge of the risks of asbestos exposure that should be attributed to it is constructive knowledge. In this period the standard presumptions would apportion 75% to Amaca and 25% to Hargreaves. I consider it appropriate to vary the percentages by increasing Hargreaves’ percentage to 35% and reducing Amaca’s percentage to 65% to take account of products not manufactured or supplied by Amaca.

Period 2   1.1.61 – 30.9.66 - 69 months. 

The plaintiff was employed by Hargreaves and his exposure included products manufactured by Amaca. Hargreaves pleads that the knowledge of the risks of asbestos exposure that should be attributed to it is constructive knowledge. In this period the standard presumptions would apportion 65% to Amaca and 35% to Hargreaves. I consider it appropriate to vary the percentages by increasing Hargreaves’ percentage to 45% and reducing Amaca’s percentage to 55% to take account of products not manufactured or supplied by Amaca.
Period 3   1.10.66 – 14.7.71 - 58 months. 

The plaintiff was employed by Hargreaves and his exposure included products manufactured by Amaca and BAE. Hargreaves pleads that knowledge of the risks of asbestos exposure that should be attributed to it is constructive knowledge. In this period the standard presumptions would apportion 65% between Amaca and BAE and 35% to Hargreaves. I do not vary the apportionment between category 1 and category 2. On the materials I am satisfied that Amaca manufactured or supplied super six asbestos sheeting and asbestos powder for lagging whereas BAE manufactured or supplied only asbestos powder for lagging. I allow the exposure to Amaca products at twice the level of exposure to BAE products. Accordingly I allocate the category 1 share in this period at 43% to Amaca and 22% to BAE.

Apportionment is as follows:

	Period
	Defendant
	Percentage of fault
	Percentage of total exposure 

	26.7.50 – 31.12.60
	 
	 
	49.6

	 
	Hargreaves
	35
	17.36

	 
	Amaca
	65
	32.24

	 
	 
	 
	 

	1.1.61 – 30.9.66
	 
	 
	27.4

	 
	Hargreaves
	45
	12.33

	 
	Amaca
	55
	15.07

	 
	 
	 
	 

	1.10.66 – 14.7.71
	 
	 
	23

	 
	Hargreaves
	35
	8.05

	 
	Amaca
	44
	9.89

	 
	BAE
	21
	5.06


Total apportionment is:

	Hargreaves
	Amaca
	BAE

	17.36
	32.24
	 

	12.33
	15.07
	 

	8.05
	9.89
	5.06

	37.74%
	57.2%
	5.06%


Accordingly, the liabilities of the parties when, when rounded, are as follows: 

First defendant, J M Hargreaves & Son Pty Limited
38%
Second defendant, Amaca Pty Limited
57%
Third defendant, Wallaby Grip B.A.E. Pty Limited
5%
SINGLE CLAIMS MANAGER (SCM)

Pursuant to Clause 61(5) Amaca is the first possible SCM and Hargreaves is the second possible SCM. Accordingly, I select Amaca Pty Limited as the SCM

Dated: 3 September 2008

David Hartstein
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